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AUTHORS PREFACE 

T he first edition of this bock wns compiled while I was in 
prison. As sucb. aaitbar oonld I add anything to tile book 
nor eould my snggesiioas ha aoaght in its compilation. Now 
the seooad aditico has been prepared in full consultation with 
me smd contains almost all of my speeohes and articles relating 
to tile subjects of Islsmic Law and Constitution. Mr. Khurshid 
Ahmad deserrea my heart^felt thanks for the skill and ability 
with which be has translated and edited the book. 

A book like the present one, which has not been written in 
the oornmon textbook style, may not cater to all the academic 
needs of a student of Islamic Law and Constitution, who wants 
to study the subject in all its maltifarious details, but. I do 
hope, it will prove of immense help to all those persons who 
want to study the nature of the Islamic State, its theory, form 
and underlying principles, and who wish to understunfl how the 
Islamic Law can be impiemcDtod in a modern state. Today there 
are many countries whose Muslim population is, aftor attaining 
independence, naturally eager to base its polity on those princi¬ 
ples and traditions of Islam which arc a demand of its faith and 
conscience. The j>eople want that tho Islamic Law should bo 
introduced in their respective countries so that they may follow 
a law to which they owe their honost and sincoro allegiance. But, 
unfortunately, in almost all sadi countries the reios of power 
have been in the bands of those persons w ho not only did not 
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have eren an elementary underatanding of Islamic Law and Con^ 
stitution, but had all their education and training for the run* 
ning of Godlesi secular states. Therefore every whore they are in 
a bad predicament because they are incapable of thinking except 
in terms of the nature and pattern of a state of tho Western 
secular type. They are not In a position to wriggle themselves 
out of the Western modes of thinking and practice. The position 
pf the Muslim masses is not very dissimilar in certain respects. 
Xo doubt they arc extremely oagor to re-establish the Islamic 
way of life and this urge of theirs is very real and sincere. But 
they too are not clear about the nature and form of tho state 
whose establishmet they so sincerely urge. They also do not 
know as to what should they do to establish tho state of their 
dreams. Furthermore, Western thinkers and policy-makers 
whose opinions have began to command immense importance in 
our times, who are influencing most the destinies of the Muslim 
countries, and to wbcco opinions we too give due weight, har¬ 
bour many a prejudice and suspicion about the nature and 
prospects of the Islamic State. I think that most of their sus¬ 
picions and apprehensions are due to a lack of information and 
understanding and not because of any malice, and as such they 
are removable. In ^the articles presented in this book I have 
made an humble attempt to serve all these sections. I wish that 
whatever opinion is formed about the Islamic State, should be 
formed after one l^s properly and thoroughly acquainted him¬ 
self with its nature and content, and not otherwise. The present 
book will, I hope, help a great deal ‘in understanding the 
various aspects of an Islamic State. 

I am thankful to all those persons who offered their com¬ 
ments on the first edition of the book in Pakistani and foreign 
newspapers and Journals. I have tried to benefit from their 
ooramonts as much as possible. I do not propose to give, in this 
preface, any rejoinder to tho objections particularly raised by 
the Western reviewers and critics. But I would submit that 
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there should be a limit to one’s desire to see oTorytbing in 
accord with one’s own wishes. There, can bo a people who mny 

have very basic differences with the West in rccpoct of human 

values, ideals, culture and oivilliatiOH and thoy havo as raucli a 
right to fashion their coJlecUvo life in accordoaco with their 


own values and ideals as the West has to do according to its 
own. For a happy co-existencv, the thruntiug of one’s boliofs 

and doctrines on the other is as detrimental and injurious as is 
an honest endoovour to andorstand one another’s ideology in its 
true lights necessary and helpful. 


A13UL A‘L.\ MAUDUDl 
Lahore : 15th October, I960. 
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I 

INTRODUCTION 

TsLAM today ia passing through one of its most crucial 
periods. In tiio first half of the twentieth century, a wide¬ 
spread revival of Islam has occutrod. The chains of political 
servitude have boon hi-okon at many a pUoe and nearly eighteen 
Muslim countries have attained independenee during the last 
two docados. lutelleotual and oultnral movements aiming at 
Islamic ronaissauco have emerged thronghout the length and 
breadth of the Muslim world and are gradually gaining strength. 
Although there have been ups and downs because of political 
exigencies, the overall movement ft)r Islamic revival has been 
slowly moving in the upward crescendo. The entire world of 
Ldam is humming with a new ambition to rehabilitate Islam mid 
revive its pristine glory. Everywhere Mnslime are on the march. 

Maslims are on the march everywhere 

But the new challenge to Islam also emerges from this very 
onward march of the Muslime. The course of events has put 
them on trial. It is to bo seen hew they acquit themselves of it. 

The basic problem before the world of Islam is how to re¬ 
establish the Islamic ideology in the world of the mid-twentieth 
century. This problem posoa a great ohallange, because Islam 
is not a more collection of dogmas and rituals. It is a complete 
way of life. It is tho erobodimont of Divine Guidance lor all 
fields of human life, may they bo private or public, political or 
economic, social or cultural, moral or legal and judicial. Islam 
ip an all-orabracing idoolofiy and the problem that besots the 
Muslim world, which has only rocoutly emorgod froth political 
slavery, is of trunslaling this ideology into practice aod of 
reconatmuting its socio-political life in accordance with it. 

The uioveuieiit for the introduction of tho Islamic law and 
the osbahlishment of tho Islamic State is a part and parcel of 
this overall moroment for the rerival and the rehabilitation of 
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Islam. The is not ftfoot in more or less ©very 

country» partiotilarly in those countries which have recently 
attained independence. Rverywhero people are pressing for the 
framing of an Islamic Constitution and for the introduction of 
the Islamic law. Sudan, Indonesia, Pakistan, Malaya, Somalia, 
etc. all are witnessing the same movement. The question 
arises why has one and the same trend appeared in so many and 
so far off places 4 And why is the problem of Islamic State 
becoming important with the spread of political freedom 1 

Western observers and those totally educated in the 
Western tradition often fail to understand the phenomenon. It 
seems, therefore, advisable to oast a cursory glance over the 
case of Muslims for the establishment of Islamic State. 

II 


WHY MUSLIMS WANT AN ISLAMIC STATE? 

The question «hj Moalime want an Islemio State is a 
strange question. For Muslims should not and. as a matter of 
fact, oonld not as Maslims but want an Islamic 6tato. This is 
the only natural course for them. If they wanted anything olse, 
then an explanation would perhaps be ‘called for ; and not 
in the case when they want But because of a host of 
reasons on explanation to this effect has become necessary. 

Firstly, the intellectual and religious background of the 
world of Islam is very different from that of the West and as 
such it becomes difficult for the Western and the Weat-orionted 
observors to grasp and appreciate the situation. It is. therefore, 
necessary that the Islamic PDn<»pt of religion and the Muslim 
outlook on politics should bo deary understood at the very out¬ 
set. Then alone can a better anderstanding of the contempor¬ 
ary Muslim political thought be developed. 

Secondly, the educated yonuger generations of the Muslim 
world too have been estranged from their own cultural aud in¬ 
tellectual tradition. Under the influ6nl^e of Westoru education 
they hare imbibed the Western political concepts and are think- 
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jDg of introducing them in the Musjim world without any regard 
for tho Muslim tradition as such. And as, through a cruel con¬ 
spiracy of circumstances, the reina of power in many a country 
has passed from the hands of the erstwhile Imperialist powers 
to this very class of West-oriented Muslims the need for a 
precise presentation of tho Islalmic case has inoroosed manifold. 

Islam holds that Allah has created the Universe and con¬ 
trols and governs it. Ho created man end provided him with 
all that he needs for tho progi-esa and growth of life. To fulfil 
his material needs Ho has endon'ed the world with all kinds of 
materials and substances which man can harnoss to his use. 
To cater to his spiritual, cultural and social requirements, ho 
needs His revealed Guidenoo through His Prophets, It is tho 
Guidance which constitutes the religion of Islam. 

Life is a unity, It cannot be divided into water-tight com¬ 
partments, Tho function of religion is to direct the affairs of 
life. Therefore its domain 18 life in its entirety, and not any 

specific asRoct of it. That is why it not only gives an outlook 

on life and reality but also lays down the basic principles on 
which man’s relationships to his own self, to other men and 
society, and Allah the Creator are to be reared. It looks upon 
life its totality and provides guidance for every field of 
activity, The mission of a prophet, according to Islam, is not 

merely to cater to spiritual elevation. His mission is to purify 
the beliefs and ideas of man about Reality, to purge his soul of 
all impurities, to awaken bis moral consciousness and to use this 
moral force for the reconstruction of the society and tho 
remoulding of tho flux of history. 

This has been tho mission of all the prophets of God and 
Prophet Muhammad (|)caco bo upon him) was tho lust of the 
prophets to whom God’s <5uidance was revealed in its complete¬ 
ness and who e.stablished an idcwl social order—a complete 
cjviHzafiou.-in accordance with this Guidance. It is this 
Guidance which is oiislirined in tho Qur’an and siinnah, the 

word of God and the example of tho Holy Prophet, and cousti- 
tutea tlio religion of Islam. 
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The Qnr’aa explicitly sake man to submit to God with a 
complete aubmieBton and to accept Hir Guidance in every field 
of activity. The call of the Qur*au ia : 

*'0 ye who bcliove ! enter into falam wholly and follow 
not tho footstopa of the Satan, verily ho is unto you an 
enemy manife^’^ (2 : 20>S) 

The mission of the ^ophets, according to tlu Qui ’an is the 
(‘ytablishmcnt of virtue and justice in accordauce with tliC 
revealed guidance* 

“We verily eeat Our messengers with clear proofs, and 
revealed wiih them the Scripture and the Balance, (i,o., the 
authority to eslabUsh Juatiee), that maiikiud may observe 
tho right measure ; and He revealed iron (i.e., coercive 
power) wUoroiu is mighty power and (many) uses for man¬ 
kind and that Allah may know who hcipeth Him and Hia 
messcagers, though unseen*'. (S7 ; 2o) 

“He it is Who hath sent Uis measenger with the Guid¬ 
ance and religion of Troth, that He may make it supreme 
over all other ways, however much idolaters may bo averse*'. 
(« 1 : 9 ) 

Thus Islam wants to fashion one's entire life accord^g to 
the principles of individual aud social behaviour revealed by 
God and docs not confine itself to tbc precincts of the private 
life of the individual alone. Politics, on the otbi» haad, studies 
the relationship of man with the state and of man with man. In 
Jslam this too is the.domain of roligiou, which comprehonds all 
aspects of life. Jslam does not admit of any separation between 
religion and politics; it wants to conduct politics lUso in accord¬ 
ance with the guidance prov;<lod by religion and. (o use the 
state as the servant of the jLord. The Qur'an lays down that 
Allah is the Sovereign and the Law-giver aud His revealed law 
must be adopted as the law of the land. According to tho Qur'an : 

“The command is fur none but God ; He hath com¬ 
manded that ye obey none but Him: that is the right path’'. 
(12 : 40) 
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“Verity, Hip is the Creation end His is the Law”. 

(7 ; 54) 

“!f any do fail to establish and decide by what God hath 

rcTcaled, they nro thennbelioTers.the unjust.the 

oril-docrs”. <5 : 44, 45, 47) 

Islam uses political power for the reform of the society and 
does not leare it to d^enerafe into ‘the last resort of a 
sroimdrol'. It rather makes the Prophet pray that the rulers he 

cvnirerted to the erced and become ita support. 

“Say : 0 my Lor»l ? Let my entry be by the Gate of 

Truth and Honour and Hkewiac my exit by Iho Gate of 

Truth and Honour ; And grant mo from Thy presence a. 

ruling autliority to aid nio”. (17 ; 80) 

Maulana Maududi, in his Ta/siV, explains the above verse 
ns follows : 

“That in either grant me power on earth or make any 
ruling authority, any state, my supporicr. so that I may- 
with the force of the coercive powers of the state, establiah 
virtue, erndicato evil, pul an end to the surging lido of cor¬ 
ruption. vulgarity and sin. sot at right the disruption which 
has engulfed life and administer justice accorning to Your 

reread 

This is the real meaning of the verse and this is tho inter¬ 
pretation given by Jla^n Basri. Qaiada, Ibn Jarir and Jbji 
Kafhir. This view is farther supported by the hadifh : 

s 

“Allah thronph state power puts an end to that what 
* He doesa not cradjeate through the Qur'an'*. 

This shows that reforms which Islam wants to bring about 
cannot bo carried out by 55crmons alone. Political power is also 
esi^cntial to achieTo thora.^ 

ThiR is the approach of Islam. And Mio logical 
ihis approach U that the state must bo moulded on Jglamic 
pattern^. Tliis is a dioKiteof the Islamic mkI cannot be 
djqrcenrdt'd. Tlir Western concept of tho separation of religion 

b Abiil A‘:t, Yol. II» Lalicro lUo€, f. Cli^. 
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from politics of secularism-is foreign to Islam and the adoption 
It .vould be tho very negation of the Igiamie concept of polity. 

This problem has become very serious with the spread 
of political freedom. In the past. Muslims were not free to 
fashion their politiieal life according to their own likes and dis- 
likes. They were under the yoke of Weslern imperialism and 
had no freedom to order their affairs according to the Islamic 

principles. But after the attainment of independence, they are 
free to adopt whatever way of life they like. If, even after the 
attainment of this freedom, they do not adopt the Islamic way 

and instead of enforcing Islamic law. choose to run their state 

on some other lines, this avoidance of Islam on their part would 
amount to no leas than a form of national apoBtasy-sometbing 

This concept of Islam, ftorther supported by the practice of 
the Holy Prophet (peace be upon him), of the Xhilafat.i.Jlashid'.i 
and of the multitude of Muslim reformers, impels Muslims to 
strive for the establishment of Islamic Stste.i Thij is why this 

move IS spreading throughout tho world of Islam and has become 
one of the most important topics of onr age. 

A perusal of Islamic history reveals that throughout the 
long range of thirteen centuries, no ideal other than Islam has 
ever spurred Muslims to any groat action. Islam is the verv 

breath of their life : it alone has moved them to accomplish 
peat feats of glory. Any contrary ideal has never caught their 
imagination, has never moved them to sacrifice their entire,, 
existence, has never won any popular support amongst them. 
Professor Wilfred Smith, while surveying tlio problems of 
nationalism m the Muslim world, admits this unique nheno- 
menon of Islamic history. Hb obaorrea : 


1 . 


.1 « ^ -IslaiiuoStute*. Mu.slim Slate is aav 

« iich 18 nilpcl by Islamic Sfntc, oa ilic other lianrh U 

one noli opts to coiiiliict its aiTRirM in acronhmrc wit)i the rovcfllctl 
guidance of Ishim and accepts the sovereignty of Allah ahil the mmuc. 
macy of His Law. aud wtiich dOTotos its resenroes (o achiovo this cud. 
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Muslim people has erolred a national feeling that 
has meant a loyalty to oreren coneern for a community 
liansconding the bounds of Islam*'.i 
Also that : 

the past, only Islam has provided for these people 
this typo of discipline, inspiration and energy*'.^ 

This is a unique feature of Islamic history and the move of 
the Muslim people towards the Islamic State is the natural func* 
tion of their history. Any other move simply cannot succeed. 

Moreover, the experiment of the Western countries with 
secularism are in no way encouraging. Separation of politics from 
morality and religion has created more problems than it has 
solved. The result is that there is 'eceptioism in thought, con¬ 
fusion in values, expediency in standards, vulgarity in behaviour 
cud opportunism in diplomacy. Politics has become out*and'Out 
machiaTOIlian and this state of affairs baa greatly impaired^the 
poise and tranquillity of life. That is why, in the words of a 
philosopher, although the modern man has ^'learned to fly in the 
{^Icics like the birds and to swim in the oceans like the flahes, but 
has failed to learn to live on earth like human beings*\ That is 
why the rcuowned historian, Arnold Toynbee is even doubting 
the taluo of secularism as an ideal. He says : 

‘^Perhaps it is impossible to attain secular happiness 
for the individual by pursuing this secular happiness as an 
ultimate end in itself ; but it is conceivcblo that secular 
lia]>; moss for the individual may be produced as au inci- 
dental by-product if the individual is aiming at something 
else tliat is spiritually above it and beyond it. Secular 
happiness may be a by-product of trying to carry out tho 
spiritual aims that arc common to all the higher religious : 
the effort to fake sides with what ts good against what is evil, 
and fhe effort to attain harmony with Absolute Reality or 


p. Smith, Modem Hietoryi Princoton, 195T, p. 77. 
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Iqbal has also very forcefully pointed oot the real malaise 
of the Western culture. He aaya : 

“Both nationalism and atheistic socialism, at least in 
the present state of human adjustments, most drair upon 
the psychological forces of hate, suspicion and resentment 
which tend to impoverish the soul of man and close up his 
hidden sources of spiritual energy. Neither the technique 
of medieval mysticism nor nationalism nor atheistic social¬ 
ism can cure tho ills of a despairing humanity. Surely 

the present moment is one of great crisis in the history of 
modem culture. The modern world stands in need of 
biological renewal. And religions, which in their higher 
Msnifostations ore neither dogma nor ritual, can alone 
ethically prepare tho modem man for the burden of the 
great responsibility which the advancement of modern 
science necessarily involves, and restore to him that 
attitude of faith which makes him capable of winning a 
personality here and retaining it hereafter. It is only by 
riaing to a fresh vision of his origin and future, his u hence 
and whither, that man will eventually triumph over a 
society motivated by an inhuman competition, and a civili¬ 
sation which has lost its spiritual unity because of its inner 
conflict of religions and polNical Tslnes''.^ 

In this eontozt Tqbftl’s eftll was sa snder : 

**HazDanity needs three tiungs today-a apiritual in. 


1. Arnold Toynbee* ChrUdanftjf among tho 2teligiof%o of Iht World, Oxford 
University PreMs, Liuxton* p. 062 {Emphaoio ovr*) Speaking nt 
tho Jamshod Mrmorift! UbII, lCftr«chi, Prof. Toynheo an'ni : 

** Religion WA9 indispensable for human boings, nnd witliout it. tho 
existence of jij. u was not |>c>9Biblo* Beligionwos oSBcati.il for solving 
the most complicated probloioa of ^ho individual ami iho sooiotv. In 
modern sciantiJio Advancement, roUgion has still to play a better mul 
important role Cor the proaerv&iaon of tho personality oftnrr,” 
Quoted in TAe ZWnmtc Retnew, London# January 1900. p. 30. 

2. Mulmmmad Iqbal, Reconotructum of Rtligiouo Thou$ht in lohm 
La ioio, 19 j 4. pp. 183-189 {EmphaoU 
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I’-orpretation of the Unirene. apiritael omendpotion of the 
indiridual, end basio prinotploe of a aniTwea! import diieot- 
itfg the erolntion of haman society on a spiritual basis... 

B^Uore me, Enrope today is the greatest hindrance in the 
vay of man’s ethical advancement. 7he’’hluslim, on the 
other hand, is in possession of these liltimatc ideas on the 
bftsis of & rdTclAtioii...l^i tW Ucslim of toduy B.ppreoiftto 
his, position, roconsiroot hts sooial life in the light of ulti¬ 
mate principles, and evolire..that spiritual democraoj whiob 
is the ultimate aim of Islam*’i. 

With this belief and this realisation, Muslims are tryizig to 
carre out their own path and to set. h; establishing a political 
order on the moral principtea of Islam, an example before a 
world torn by Secularism, Nationalism and Communisin. 

Lastly, they are faced with the problem of CommunUm- 
Communiam has shaken the Western world and the spectre is 
now haunting the hlusUm East. Communism is a social philo¬ 
sophy, but io tUs last analysis, it is an ideology which is a pro¬ 
duct of seonUrism and athcisin and which .emerged to fill the 
vacuum created by the dssintegntion of religion in the West. 
Poverty and social disorder there always hero been. Commun¬ 
ism appeared on the scene only when religion, the hope of the 
people, was destroyed. It is a product not mainly of poverty 
but essentially of materialism, and religion alone can meet its 
challenge. R. N. Crew-Hunt rightly says that : 

*'It is, in the last analysis, a body of ideas which has 
filled the vacuum created by the breakdown of organised 
religion as a result of the increasing secularisation of 
thought during the last three centuries, and it can be com¬ 
bated only by opposing to it a conception of life based upon 

wholly different principles’',* 

• % 

1. Muhexomad Iqbal, Heconttrwfion o/ Thought in Islam, 

Lahore. )9S4. pp. .1S3-180 {BmphaHs ouro) 

L R.^N. Crow-Hunt, Th4 Throofy and Fmeties of Communttm, London. 
1961, p. S. 
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Doii(1m Hyde, a former editor of the Daily Worker, 
liOnion, e&dortes the same analysis. He writes : 

**CommiiiUBm is not» first and foremost, a social or 
political problem. It is a spiritnal problem and only if we 
understand this, shall we see why it has spread in this 
particular age and no other. Its rapid growth would not 
hare been possible In the age with a faith. Only in a pagan, 
faithless age was it possible for such a philosophy and way 
of life to spread to millions of men...'\^ 

*'Communism uses the Tety poor in times of crisis or 
when a revolutionary situation develops. . This is its main 

interest in^them. Social juetioe is the thing upon which it 
feeds. It ft not the originator of Conmuoism^’.^ ''The 

spread of Communism and Communist influences has been 
made possible by the spread of wrong Ideas, wrong ralues, 
wrong standards. Still more, it has been made possible by 
the existence of large numbers of people with no staadards, 
na ralueSf often all—bat no ideas at all/'^ 

**CommQnism is the egression of a deep Spiritual iU. 
The spread of Communist influence oan/in the long moi 
only be countered by the spread of the Faith 
Muslims believe that the greatest bulwark against Commun* 
ism is Islam. Islam is the faith and religion of over five bund- 
red miOlon human beings.^ It is the force which has^ moved 
them in the past and which is the sheet-anchor of thoir present 
existmee. It is an ideal which inspires them and can move 
iheoa to action, effort and sacrifice. It is a social philosophy 
wbieh stands for justice and welbbeing and has a just and 
moral/ political and economio ideology of its own.^ Islam not 

1. Douglas Hyde, Th$ An9W4r to Communism, London. 1051, p. 40. 

Ibid.t p. 47. (Emphemt pur$). 

3. Ibid., p; 49 (2mpAa«M cure). 4. Ibid,, p. 30 {Emph(im9 our#). 

r>. 8ee Abdullah AhMasdoSi, Mu9ahib’9-Atam, Karachi, I93S, p. 130 
e. Prof. Wilfred C. Smith, himseir a* forTner Socialist, admits in liis 

recent book, Itlam in Ifodem Hietory : « 

, 

•‘Surely Islamic enterprise has been the most serious and sustained 
endeavour-ever put forprard to implement justice among men and 
until the rise of Marxism was also the largest and most ambitious.** 
lelam in Mordem History, op, eit., p. 24. 
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only giTes them an ideal to lire and die for, it also establishea a 
social order inVhich equity, jnstice and fair play reign. Such an 
ideology alone can check the onward march of Communism. 
The negative ideology of aeeularism cannot cross the way of (lio 

positive movement of Communism. Miislinis see in the Islamic 
State the surest answer to Commiinian!. The estal.Iishment of 
the Islamic State would not only check the onward march of 
Communism but would be a positive challenge to it. And that 
id how Communism can be mot on its own grounds. 

This is, in brief, the Muslima* caae for sn Islamic State and 
herein lies its importance for the Muslims in particular and for 
the world at large in general. 


Ill 

HISTORICAL BACKGROUND OF PAKISTAN 

The Pakistan movement was an espression of Muslim 
India’s firm desire to establish an Islamic State. The movement 
was Inspired by the ideology of Islam and the country was oar. 

ved into existence solely to demonstrate the efficacy of the 
Islamic way of life. 

Islam came to India throagh Muslim traders, travellers and 
sujis. With the spread of Islam, the desire to establish an 
Islamic polity in the sub-continent gained strength. Muslim 
rulers, in response to the aspirations of the Muslim masses, 
introduced Islamic Law and established the Sha^qir^e-Ielam 
(Islamic Institutions). Although there was monarchy and des¬ 
potism, institutions alienate the letter and spirit of Islam, but 
the Shari'ah ^did constitute the law of the land and there was 
no mass-deviation from Islam. This was not a very welcome 
situation, for Islam was not being enforced in its entirety. But 
there was also no movement agWnsJ Islam and it was expected 
that through sustained effort, things would be corrected in the 
course of events. It was during the reign of Akbar that a 

calculated endeavour was iqade to purge Islam from the socio¬ 
political life and to evolve a new religion-a hotch-potch of 
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Ilindaiem, Bnddhiam, Pag&nism and Islam—under the patron* 
ago of the State. This produced a strong reaction among the 
people who reToltod against this idea and the movement for the 
establishment of the Shari'ah emerged in full force. It was 
pioneered by Shaikh Ahmad of Sarhind, popularly known as 
Jlvjnddid Alf-i-Thani who propagated tho teachings of Islam in 
a svstematic way, proclaimed the troth undeterred by threats, 
created public opinion for social and political reforms, fought for 
Islam undaunted by the tempests of adversity and even suffered 
imprisonment in the historic Gwalior Fort. It was as a result 
of this movement that the anti-Islam policy of .4I6ar fizsledout 
almost immediately after his death and gradually even the 
Mughal emperors became Islam-oriented, so much so that 
history witness Aurangzeb who was an ardent soldier of Islam 
and in whose reign oodidcation and introduction of Islamic law 
was accomplished. 

The torch whioh Mujoddid AtfA-Thani lit was kept burning 
by the later generations and the movement progressed under the 
guidance of different leaders of thought and action. Shah Walt- 
ullah of Delhi reconstructed the Islamic thought and laid the 

foundations of Islamic renaissance in the country. All the re¬ 
formers of the nineteenth and twentieth centuries drew their 
inspiration from this beacon of learning. 

Shah lemail Shahid and Satjyid Ahmad Shahid waged amove- 
ment for the establishment of the Islamic State, They fought 
the Sikhs and the British imperialists and their ultimate objective 
was to establish Khilifat ala minhaj-e-Khilafat'e-Bashidah 
(Islamic State on the pattern of the State established by the 
Rightly-Guided Caliphs). In the words of Sayt/id Ahmad Shahid : 


"The only desire that spurs me is that tho law revealed 
by the Almighty, whioh we call the Shari'ah may be enforc- 
ed in all the lands and on all the peoftlos and there should' 
remain no conflict or tussle in this respect. My objective is 

to accomplish this task-this may bo achieved through 

my hands or through anybody else’s. W hat I want is that 
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thiB must be dono« And I reeort to all those means and 
derices which secit^a to help in the aohierement of this end.^ 
Although Sayyid Ahmad and his annlet could not succeed, 
they ignited a Are in the hearts and souls of the people and tho 
ICorement continued cTen after Uietr martyrdom. This more* 
ment left such indelible improsaions upon the minds of the 
Indian Muslims that no amount of British repression could effaco 
them. The blood*stains at Balakote continued to inspire the 
people and indeed the moremoat has lurrired in all its pristine 
force up to the present day. 

Sir Sayyid Ahmad Khan tried to strike a compromise with 
Western thought but despite his sincerity, modernism could not 
gain ground. iSAtftlt Kalam, Maulana Muhammad 

Ali, Iqbal and Maududi all represent the original renaissance 
moTement and each one of them gare a new impetus to this 
fflorement. Shibli tried to inspire confidence in Muslim culture 
and brought to light the hittorioal role of Islam and of the 
Prophet of Islam. Abul Kalam shook Muslim India from its 
stupor and called it back to the original message of Islam, 
Muhammad Ali revired the Uoslim interest in Indian polities, 
strengthened the pan*Islamic feelings and championed the 
Ihilafdt Movement which constitutes the turning point in the 
modern political history of Muslim India. Iqbals through his 
poetry and prose, moved the soul of the younger generations and 
inspired them to re-aebieve the glory that is Islam. Maududi 
gave the reviTalist trends its new iatelleotual formulation at^d 
organised the< e forces into au sdl embracing movement. 

This is the intellectual background in which the demand for 
Pakistan arose. The Pakistan movement was not the making 
of any one individual. Jt was the natural crescendo of history 
and it goes to the credit of Iqbal and MuhamTnad Ali Jinnah 
that they grasped the slow whisper of history and piloted the 
movement on such lines that within a decade Pakistan became 
a reality. * 

h Makai€9b Shah Umaii, p. 20 qootci by UbaUm R u^ol 
Ahmad Shahid, Vol. It, Lahore, p* iSS. 
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The idea of Pakistan ow^ ita origin to the belief that 
Muslims are a nation,^ an ideological oommunity, and it is a 
dictate of their faith to ostabliah a state, a society and a culture 
in the light of the principles giTW by the Qur’an and the Sunnah. 

Iqbalt while suggesting the idea of Pakistan in his Fresi* 
dential Address to the Annual Session of All-India Muslim 
League in 1930, said that: 

*^The life of Islam as a cultural force in this country 
very largely depends on its centralisation in a specified 
territory. This centralisation of the more living portion of 
the Muslima of India...will eventually solve the problem 
of India as well as of Asia.”^ 

This was essential so that Indian Muslim may become 
'^entitled to full and free development on the lines of his own 
eulture and tradition”.^ 

1. To hert an idea of how old ibb eoaoept b bt us give a few rsfersnoss; 
(1) AbBsruoi who viiitod Indo*?akbtaa suh^ooBtiDODt io the ninth 
eoatury writss : 

'<Tho Hindus ontiroly diffor from us (i.o. tbs Muslims)^ m ovory 
fospset.*’ KUab al ^Sind. Tf. by 8. Sachau p. It. 

•*On© might think that they had Intontioaally changed thorn (i.o. 
their customs and ways of living) into the opposite, for our customs do 
not resemble theirs, but ore the very reverse ; aod if ever a custom of 
theirs resembles one of cure, it has certainly just the oposite mean¬ 
ing.*^ {Ibid., p. 197). 

bir byed Ahmad said in 1863 : 

**ls it possible that under these c ire urns tsknoea heo natfons^the 
^lohammadaoaaod Hindne^onld sit on the same throne and remain 
equal in power ? Most certainly not. It is necessary that one of them 
should conquer tbs other and thrust it down. To hope that both could 
remain equal is to desire the impossible and the inconceivable.^’(Quoted 
by Richard Symond, TAe AfoAmyo/PoAtslon. London* 1951, p. 31). 

(3) bir William Hqnter* iu bb hook TAe Indian M%uiaUnan$, speaks of 
.Muslims as a community, n race exhibiting **tbeir old intense 
''' fouling of uationality.” (W. W, Hunter, TAs IndKM Mussalmant 

Calcutta 1946 ed., pp. Id3.i44), « 

3. Muhammad Iqul, SpMchts and StatamenU oj Iqbal, compiled by 
**Sbamloo,*' l>a^re. 1948, p. 18. 

3. Jbid.t p. ll. 
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Quaid^t-Azam based hia plea oa the aame grouada. During 
the Jinnah-Gaudhi talks he said ; 

‘‘We claim the right of aejf.determination as a nation 
and not as a territorial nnU''.^ 

In March 1944, while elaborating the concept of Pakistan 
he said : 

“Our bed-rock and sheet-anchor is Islam. We are one 
and we must move as one nation and then alone we shall be 
able to retain Pakistan".® 

In June 1945, he said : 

There is only one coarse open to us ; to organise our 

nation. And it is by our own dint of arduous and sustained 

efforts that we can create strength and support our people 

not only to achieve onr freedom and independence but to be 

able to maintain it and live according to Islamic ideals and 
priaciplds. 

‘'Pakistta not only meaas freedom and independ^oe 
but the Muslim Ideology which has to be preserved, which 
has come to us as a precious gift and treasure and which we 
hope others will share with os”.* 

In November, 1946, he said : 

The Muslims demand Pakistan, where they could rule 

acoordidg to their own code of life and according to their 

own cultural growth, traditions and Islamic laws.Our 

religion, our culture and our Islamic ideals are our driving 
force to achieve oar iadepeadeoce’*.^ 

Mr. Liaquat Ali Khan afSrmed the eame ooocept of Pakistan 
when, while moving the Ohjeotivee Resolution, he said : 

“Pakistan was founded because the Muslims of this 
sub-continent wanted to buUd up their lives in accordance 

I. Muhammad Ali Jinnah, JinnaK-OtmdM Talki, Delhi. 1944. p. 30. 

8 . Muhammad Ali Jiimah. 3 omt Aewal 5 ’;pe«Ae* and Wrilina* of Mr 
vtnnaAp Lahore, p. $9. 

3- IM.» pp. Sde<67. 

Ibid. 
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with tike teeehingt eod tnkditioDe of Ialem» beoeoee they 
werned to demonstreie to the irorld thet Jilem proridee 
e penecee to the meoy dieeeeoe which hare cr^t into the 
life of humenity today' 

Tois wai the reel concept of Fokietan* 

The alcove discuotioa clearly thowe that: 

(o) The movement for the eetabliehment of Islamic State 
hoe a glorious background and the Muslims' demand 
and support for Pakistan was a port of that very 
moTement. 

(6) The idea behind Pakistan has boon the establishment 
of a country where Isiamic State and Islamic society 
could be established. 

(e) The leaders of the movement mode this very promise 
with the people whose support' and \ukbounded 
enthusiasm for the demand was motivated by this very 
Islamic nature of the aaterprise.^ 

IV 

THE IDEOLOGICAL PROBLEM 

The real objcctivo behind the creation of Pakistan, os we 
have discussed earlier, was the establishment of a country 
wherein the Islamic ideology could be implemented in its 

1. Constituent Aissmbiy of Pakistan* Ds6o^» Vol* V» p. 3* Horoh 7.1C4C 
S. liors wo insy also i^uotu Prof. Smith wiio iu hie book PeSieOm ee ofi 

l4lamio eoye t 

•■In ttkocoee ofPokletoa iiio whole roiwa d*«ire of the sUte is 
Islem • it is ielain oloiio which holds it tosotUor." Wilfred C. dinith, 
FahUian M on Ulami^ 8Uii$i LaUoro* 1064, p. 20. 
lu bis reoeut book I$lam «n Modern 1/islory. he says ; 

•*It is this Islamic nature of tbc State hidopoxidebt of its form) 

that explains the joyous and devotod loyalty that it initially aroused. 
The esiubtisUment of PokUton woe gruetod by its JSusUiu citiseury 
with a vosonout enthusiasm, doepiio the uai#eirophiu terror and eJiaos 

_of its early inouUis. Indeed, vriihout the stamina and morale genu* 

rated by religious fervour# the now dominion would hardly have 
survived the devostutious of its ffint disorders.'* Wilfrud 0. dffiith, ^ 
Xtlom in Modern ifismry, op* da, il2. 
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entir^j. Tb* rapport Md ib« tMcifioes of tho poople v«r« 
^Mot for this objMtiro ood for nothing olte. The notnral 
demuid of thii •fttotion #M th«t offoekiro itepa thontd hove 
))«en token et the very ontoat to izaplemrat this ideology. The 
snpport end oo.opentioa of those people who eonld reelly 
guide the Gorernment in this project should here been enlisted, 
fidooetion. lew, edministretion, ooBBeroe end ell other flt Hi 
of nationel life shonld here been orerhenled in the light of 
Islemic prinoipies end to meke e beginning in this direction, 
ooaftitntion<meking should here been expedited end eerneetly 
rarriedon Islenio lines. But. anfortunetely. none of these 
steps wes taken. The leadership foiled to come to grips with 
the ideological problem. It could not giro a lead to the nation 
in this direction. It had fed the people on slogans, bat when 
the honr for the implementation came, it could not delirer the 
goods. It was from this situation that the ideological conflict 
arose. 

People waited for some time. But gradually tbay began 
to become restleas. Protests and demands began to pour ini 
Dissatisfaction and even firnstration began to mount. This was 
the position of the people, bat the ralers on the other hand, 
instead of responding to their call, started dilly-dallying taoties. 
And as the leadership failed to solre eren the non-ideologieal 
problems, the eonfidenee of the people was shaken to its roots. 
Their missionary zeal began to eraporate—and the less of this 

spirit has bera the greatest lou which the nation haa soffwed 
iinee indepeadwee. 

Superfloially, the conflict waa of a political natnsu. Bat 
when one peeps beneath the sorfaee one finds that it waa 
MsentialJy an ideological and a cultural conflict and can be 
understood only in a wider perspective. 

Although the contact of falau and the Western Ciriiizatiou 
began, in the serentflsntj^ century, it ratored a cruoiid Aage 
only in the nineteantb and twentieth cmiturias. In these lator 
pon«^B the politieal wupremacy of the Mualims was on tte 
The ICoslisi world waa saccumbing at a rapid pace ^ 
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the eDoro4ohmwt0 of Western imperialisni. Under the 
eheheriDg cere of imperiaUsm^ Woatorn education and Western 
toobnology were creeping into the world of Islam. New ide#e 
began to fill the air : new techniques began to hold sway. These 
things shook the old order to its roots. The Muslim world was 
thrown into oonvalaion. 

Two disnietrically opposed reactions emerged in this age of 
crisis. One was that of undiluted conserratism and the other 
of unbridled modernifim. The conservatives sought refuge in 
the asylum of old tradition. They became rigid in their 
outlook and approach. Every change, they thought, would be a 
change for the worse. So, ia their viow, the only way to save 
the Islamic law and culture, in that hour of chaos and oonfusion. 
was to stick to the past stubhomiy and guard the old order 
jealously. 

The modernists, ou the other hand, were swept away with 
the current of the time. They thought that the royal road to 
glory lay in the imitation of the West. The Muslim revival, in 
their view, could bo achieved only through adopting Western 
technique, Western law, Western education, Western culture, 
and Western modes of thought and behaviour. They saw no 
contradiction between Isiam and the modern West and pleaded 
for the adoption of Western civilisation so that Muslims could 
also emerge as a progressive nation. 

A third trend—that of the Renaissant Islam^had also 
emerged and was gradually gaining strength. Its political and 
emotional manifestations were becoming more and more 
pronounced but lacked a proper ioteJleotual formation which to 
intents and all purposee was given by Iqbal and Haudndi. 

After independence, all these three trends beoahie more 
dear and pronounced aud the ideological conflict was the 
product of the basic attitudes formed by these different 
approaches to the problem. The modernists inherited the reins 
NQf power from the erstwhile British rulers but these people 
totally failed to understahd the language of the people. This 
gave birth to an ideological schism, the role of Maududi, in 




the oonititotioul and poIitieU hiitory oS Pftkiflu, Ue^in 
bridging the galf between the two eztoMnee end in giring 
(^AMioel Islemio thought e new formnletioo to euit the needs 
of the modem sooiety* 

Cereful reflection terete tbet nether* oonserretUffl nor 
modmiam oen deliver the goods. 

The coDservetist approach, repreemtod by the orthodox 
tttoma, is onrealistie. It fails to ii^e note of the fact that life 
IS everchinging. History is moving ahead and the society is 
being monlded into newer shapes. New sitaations are arising^ - 
new relationships are being formed ^and new problems are 
emerging* It is imperative to take note of this change and see 
how the tenets of Islam can be applied to these new conditions. 

It would be futile to try to pui a brakt upon change. It would 
be still' more futile to ignore the change altogether and do 
nothing to meet its demands. The approach which fails to 
grapple with the problems of the day is bonnd to fail. It 
cannot but drive religion out of the flnx of life and confine it 
to the sphere of private life. And when an eitrangement is 
effected between religion and Ufn, then even the private life 
cannot remaia religion’s preserve. 

Furthermore the conservative elements not the full 
understanding of the ooostitutionaU political^ aoonomio and 
cultural problems of the day. The result was .that they could 
not talk the language of today and failed to impress the 
intelligentsia and the masses alike. They were unable to give 
a lead in the new ideological situation. ' 

But in all fairness it must be ssid that the conservative 
elements did realise their weaknesses and tried to adopt 
themselves to the movement of the Renaissant Islam. A new 
awakening had been among them and some sections from among 
them bad begun to gravitate to the middle course. They Imd 
their limitatJOzia» but they did try \o adjust to the new 
situation. 

The modernist approach, on the other hand, has been etill 

more shallow, uaresUstio and unsuited to our oonditiona. 

V: 



to Ti* hhmic Ltm ami OwatiMiem 

Thia appcoMii of the ■O'OoUod liborols it, in fitei, b<^ • 
nform moTtmeat, bat • olotkod dopnrturt ftom IiImii. Tboy 
Indc in aoderttandlng of laUm tad try to impmrt tU ifaoir idou 
tod oonoepti from tba Wett. But ta they tro-not bold onoogh 
to apatk their mind openly tnd frtnkly, they try to mtinttin 
the laltmio terminology and twiat ita metniog to aniv their 
ideta. Bren t lending Woatern oritie of laltrn. ^rofeoaor Joaeph 
Sehtoht htd to tdmit that whet theae ‘progreaaiTea* tre driring 
tt ia not laltm, bat the very tntttheaia of it. He writea in t 
reoent eaaty> 

method uaed by the modemiat legialttora stvoara 
of nnreatrtined eoleetioiam ; the ‘Independent retsoning* 
that they eltim goea fee beyond tnd that wta praotiaed in 
the forattive period of Hnhtmmadtn lav \ any opinion 
held at tome time in the peat ia likely to be taken ont of 
ita eoniest and uaed aa an argnmSnt. On the one hand the 
moderniat. legialttora are inclined to deny the tellgiona 
oharaoter of the oentral ohsptera of the aaered law ; on the 
other, they are apt tonae arbitrary and forced interpretdtiona 
of the Koran and traditiona whenevar it anila thair porpoae. 
Materially, they are bold innovatora who want to be 
* modem at all ooata ; formally they try to avoid the 
aemblanoe of interfering with the eaaential oontenta or the 
aaered law. Their ideala and their argnmenta come from 
the Weat. bot they do not with to reject the aaered law 
openly aa Turkey haa done".! 

We do not eey that «U aodemUii looked einoerity. The 
iinoere among them hare been many. But th^ hare failed to 
riNaliae that the lolainio ideology is baeically different from 
Weetem ieonlarism. Both hare arisM out of different aitoationf.' 
The approach»the though t*pattern and the ioititutiona of the 
two are different* An imitation of the West, without reaUtin^ 
its implications in the Hnslim East is bound to breed chaos and 

l* Josei^ SoheohW TSeXau’, Vmruty im Mu^Um 0i9UimH9m9 

Bde, Q« E« Von Oroaebeam* Unirwsity of Chisago Press, ie59» p. SSe 
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eooftuion. Ti }• ih# of rooUifttiM of foot wUeb 

miMld tbo creed of the moAtminiM Terjr mooh ebin to Westera 
Becolerism and the reenite that their ideas failed to make 
deep inroad into the thought and lifh of the people.^ 

SecowHy, they do not realiee that the oMditionc in the 

Muilifli wofld today are eeee&tialJy differMt from tfaoee that 

nrerailed in Europe during the periods of Renaissance and 
KeformatiM. The history, the traditions, the politieo^sooial 

institations and the oultnrat »ba^gfound of lalam and the 
modem West are totally different. In enoh a situation* how 
can the secolar Western institutions work in this part of the 
world ? 

4 

Tbirdly, people here ha?e no heart for the imitation of the 
West. They want to hare Islam and not Westaniism* Their 
experience of the West has been bitter. The West has 
humiHated them, rode rough«shod orer them» subjugated them 
and trampled their oulture underfoot.^ They bare seen 
Western imperialiaa and Western despotism in their stark 
nakodaess and do not want anything more from the West in 
the realm of values, creed and culture. The modernists bare 
failed to evaluate this situation and are following a course that 

1. ^'One msjor diffloultffor the poliiic isn is thst hit Western sduosiion 
has set •Imrrisr between him end the comiDOn num.'And nowhere is 
this barrier stronger than in the field of mutual understanding of the 
significance of the religion... Pehistaa it offered Wo widely different 
interpretation of lsUai» each claimed to be proper ideological basis 
of the state. At one estreme the Islam of the politicians ,aad admin is« 

trafors comes very olose to Western secularism..** Prof. Keith 

Callard* FdkUktfi t A Stud^, London ISS7, p. 280. 

2. •*ltx the encounter between the world aud XM West that has been going 
<u||by now for four or five hundred years, the world, not the West^ is 
party that, up to now, has had the significant esperienoe. It has not 
been the West that has been hit by the worlds it is the world that has 

been hit-and hit hard by the West..^he W«at (the world will say) 

has been the areh«aggressor of the modern times. And certainly the 
world's judgement on the West does seem to be justified over a 
period of about four and a half centuries ending i*a 190 u." 

Arnold J. Toynbee, The World and ih$ (Relth Leetiues) 

» London, 1863, pp. l-i. ^ 

I 
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onoUforodoomedtofaiW Not only thot mOi . policy!* 

bound to foil but it will »Iso injure the iodoty in monv respeete. 

For inatonoe: 

{a) Suob o policy is incompatible with demooraoy, for the 
people do not consent to it. And if it is to be carried 
out, it must be acoompanied by despotism and high- 
handedness.! 

{b) Evra if it is imposed from aboTC, it will engender a 
social schism in the society. The resources of the 
nation will be wasted in mutual conflict between the 
rulers and the ruled and nothing great can be achiered 
by a people dirided against themselres. 

(c) It will lead to the disintegration of the community 
and will throw the society in moral confusion and 
cultural oonrulsion. Islam is the moral basis of our 
society and culture and if it is weakened, the moral 
basis of the society will antomatioally disintegrate. 

The modernists hare no realisation of all these grare 
problems. 

Fonrthly. the modernists are utterly confused and their 
perspective is totally blurred. There is no agreement among 
them as to what they want and bow they want to achieve that. 
Everybody has bis own interpretations end the difierenoes 

amongst them are 80 acute that no one agreed ideology can bo 

formulated from their viewpoints. Their mutual disagreements 
have weakened their poaitioa beyond repair. 

Lastly, they have not proved good administrators and 
politicians either. The administration of the country has 
become more and more lax. Corruption has mounted high. 
The economy has been thrown into one orisis after the other. 
Political insta bility has increased. Even respect for Jaw and 

1. “I believe this ia one of the rewons why such law (i.e Secular Uw) 

uaually has to be put in first by a dictator. ,Ii cannot come in as a 
movement beoftuse tb« m*tm f in th« old trndition*’. 

Dr. 8. 0. Korthrep. Colloquium on Ztlamio OuUun, 

Frinoefron Uni vers Uy Press* 1^53, 109* 
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the of the eoantr; h$§ dwindled to the lowest ebb» 

ah these ihinge end the wej ihet iko; have agein end egein 
thrown to the winds the most seered eonatitQtionsI oonventions 
end modes of doing things end tried to impose by force whet 
their people were not wilting to eocept through democretie 
meens, heee further lowered the preetige of the ideology they 
went so tttQoh to impose. During the lest few yeers ell types 
end breeds of the modernists end el) possible oombinetions of 
them here come to the helm of the eoontry^a effeire and 
proved en ntter feilnre. Thetr pronouneements might be of 
some relue to e section of foreign ohserTers, but they bare 
utterly failed to impress their people end sweep them* to their 
side. Modernism has lost its shine and flavour. It is on the 
decline here, there and everjrwhere and is bound to decline 
further.^ As a matter of fact, it is no answer to the ideological 
challenge of our country.' 

The creetire response to the new challenge came from 
Islamic rerirelist forces, the mainspring of whose guidance has 
been Abut A*ta Maududi. 

The chief chereoterUtics of this Reneissent approach ere as 
follows : 

(а) The renaissance movement of Islam has as its objective 
the establishment of the Islamic way of life in its 
entirety {Iqdmat-e^in). 

(б) It has a comprehensive scheme of reform and 
reconstruction before it and has been influencing life 
in every department. It is trying to reconstruct the 
Muslim thought in the light of the Qur’an and Sunnah 
and to meet the intellectual challenge of the West. 

1. '*Ths Westernising middle cImis cf Paklstaa has failed to evolve a 
successfal ideology. It has not sooeeadad in putting forward in this 
realm anything winsome and feaeibis, eliciting the intellectual absent, 
moral oommitment, and son^truetive energy of its own members. 
It has not persuaded the roaAAea that the programme o> which it has 
embarked is signifloantly related to their own oonvietions, aspirations, 
is oalonlated to fulfil their hopes*’* Prof. Wilfred C. Smith, Islam ta 
Mpdam Bishrf, ep* Hi., p. 2S8. 
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li ii trying to uplift th% indiriinn] sad innfim fa him 
the origiatl bkrak wpMi. Tt ii trpiiig to reform the 
ioeiety jmd reboild it on the Titemie petteni. It i| 
trj^ing to reoonstmot the politioel life io ecoordence 
with the priociplai gieen by Ood end Hit Prc^het. 
In short, it bes been trying to mould the ideet of the 
people and the thought-peftem of the ooaatry^ to 
educate the meatee in the Itlamio way of life, to 
mobiliae their powers for social and political refonu, 
and to create general eonseiouanees to bring np a 
leadership that can carry on the task of Islamic 
transformation in the country. 

(e) It has avoided the extremes of eonserraiism and 
modernism< It neither suffers from narrow*mindedness 
nor from the inferiority-complex whieh engenders 
servile imitation. The renaissance movement has been 
moving ahead with self-control and self-eonfidenee. 

It has a clear vision of its objective* It doee not 
went to break away from glorious Itlamio traditions. 
It wants to re-eatablish real Islam in the world of the 
twentieth century. It presents the nnadnlterated 
teachings of Islam io the language of to*day» It is 
trying to apply the priocipies of Islam to the problems 
of our age and claims that Islam is capable of meeting 
the challenge of every age and epoch. 

(d) It has been a non^sectarisn moTement and instead of 
looking upon the problmns from the angle of this sector 
or that one, it has looked upon them from a broader 
angle of vision and haa avoided all sectarian prejndxces. 
Instead of involving itaelf in petty tdvials, it has been 
devoted to the basio and fundamental problema and 
that ie why the leadere of the various schools of. 
thought have lent their support to it. This movement 
has been national in the real sense of the word. 

(s) It has adopted democratic and constitutional means to < 
organise the public opinion and bring about neceseaf^ 
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presitire upon tho rtklort to conoodo to th« peop!#*i 
demand. Pjiblic rdiioation and not violent agitation, 
free diacussion and not civil disobodience, ballot and 
not ballet have been its means of work, 

if) There has been a ooifonnity of approach and unity of 

thought among the leaders of this movement and on 
every occasion they presented an agreed ideology. In 
the Parliament* and nnteide it^ they presented the 
same viewpoint. They responded to the challeogc of 
the rulers that the vlama <^annot give an agreed 
concept^of Islamic State. In 1961 the leaders of all 
the schools of Muslim thought iinnniinously formulated 
the Basic Principles of an Islamic State.* In January 
195.3 again they almost unaairoously presented their 
comments on the Nazlmuddin Report.< And in May, 
1900 they unanimously fotmulaied their answers to' 
the Questionoairo of tho Constitution Commission,® 
This shows tho unity of thought and uDilbrmity of 
approach of all tho revivalist groups. 

(ff) The platform of the renaissance movement has become 
the meeting ground or more or less all the sincere and 
enlightened sections of the country. Tho conservatives 
have slowly but gradually moved toward.* it. and the 
sincere from amongst tho modernists aiso are coming 
closer to it. It is becoming tho natural rtnduzvout for 
the extreme groups. The conservatives are becoming 
less conservatives, and some of the modernists are 
becoming less modernist. A medium course is being 
chalked out by the renaissance forces of Islam. 


>. Reference is to Mnulnna Shtrbbir Ahmr.d Vtmani, M.P. 

-• >.e. the public movement of jlfanfana 1/oucfurfi nnd J/oukina .4<Aer .Ifi. 
3. S«e Appendix I. 

♦. ^>ee Appendix ir. 

o. See Answers to the Questionnaire of tliosConstitution Conimission 
by 19 Utama of Pakistan, Lahore May. 1900. 
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The above aaalyaii •hom tbat m far aa tiia ideologioal 
problem is cnnoerned, none but' the Renaiaaant Islam can deliver 
the goods. Nov let ns eoe hov the greatest popular movement 
of the last twelve years—the movement for Tslamfc Constitntion 
—grew and developed and what' leadership the renaissance 
forces provided in this reepeet. 

V 

MOVEMENT FOR ISLAMIC CONSTITUTION 

As we ]iaye shown earliera tho present demaod for the 
fstsblishzuent of the IsUisic wey of Ufe has i(fl roots very deep 
in the history of MusHm lodU from the cerly days of 
seyenteonth century down to this dny. The esteblishment of 
Pakistan has only added & new feryour and given a practical 
orientation to it. That exploiat why the Muslims sacrificed 
their hearths end homes end eyen their liras for the sake of 
this homeland in the shape of P^istan and regarded the dawn 
of freedom as rho dawn of a new Islomio era. Conseqnently* 
as soon as the dust of oiril dislnrbanoes hod oettied down and 
the storm of refugee problem had subsided a biti the question 
of constitution-making came to the forefront. With the 
presentation of this problem the demand for Islamic 
Constitution camo up iastaotly. Maulana Shabbir Ahmad 
U^mani raised th^ issue in the Parliament. Maulana Abul A*la 
Maududi approached the people, ohaonelised the nation’s 
feelings and aspirations as regards the objectires of the state 
end formulated the publie demand in the form of a fourpoint 
formula. In February, 1948. be delirered an address at Law 
College, Lahore and presented this demand which was later on 
moulded in the form of a resohition which was passed by the 
people aud scut to the Goyernor^OeneraL the Prime Minister 
and the Provident of the Cmstiiaent Assembly. The resolution 
was as folio ^ 

**Whereaa the oyer whelming malority of the citisms 
of Pakistan firmly belieyea in the prinetples of blam ; and 
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wbereM the sirtiggle a&d ell the Aftcrifieee in the 

freedom moremeiLt for PekisUn were for the sole purpoee 
of eetebliahing these rery Is]si&ic principles in ell delds of 
onr life: 

Ther^ore dow» efter the esteblishment of Pekisten, we 
the Muslima of Pekisten demsod that the Constituent 
Assembly should nnequivocelly declare : 

( 1 ) That the sovereignty of the State of Pakistan vests 
in Ood Almighty and that the Government of Pakis* 
tan shall be only an agent to execute the Sovereign’s 
WiU: 

(2) That the Tstamic 6kari*ah shall form the inviolable 
basic code for alt legislation in Pakistan ; 

(S) That all existing or future legislation which may 
contravenot whether in letter or in spirit the Islamic 
Shari'ah shell be null and void and be considered 
ultra vir^ft of the Constitution ; and 

(4) That the powers of the Government of Pakistan shall 
be derived from, circumscribed by and exercised 
within the limits of Islamic Shari*ah alone.1 
As this demand reflected the deepest aspiration of the 
people and represented their general will, there were echoes 
soon from all corners of the conntry and the demand for the 
acceptance of the Four Points spnad like a wild fire. But the 
power*drunk Westernised group at the helm of afFairs refused 
to respond to the call of the nation* In spite of all their demo* 
cratic pretensions, they did not care a jot for the voice of the 
people and cherished the illaston that by resort to methods of 
suppression and imprisonment, they would cool down the popu* 
lar enthusiasm. Jlaududi and soroo of his colleagues wore put 
into jail. The Safety Act was moved against the hewspap^s 
and journals which W’ere very vocal in this campaign. But their 
hopes proved deceptive, and within w year of the initiation of 
this demand the Constituent Assembly had to pass the Object- 


1* Abul A'U Maududi, p. S. 
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tivd6 Besolntfon which embodied ftll the pointc for which Hkb 
people of Pakistao, with Mauduii At their helm, had beea prce* 
sing^a **orime’‘ for which Mandudi had to rot for tire&t;f 
mojitbs in jail under the Punjab PebUc>Safety Act*—a law where 
the imprisonment of a person is ordered hy the Prov^inclal 
Ex6cutiv*e without even letting him to know the charge against 
him. 

With the passing of the Objectires Resolution, the purpose 
of the State of Pakistan was clearly defined and thus the first 
round of the fight between the people and their rulers was won 
by the people. After that, everybody hoped quite naturally 
that Const!tution-making would proceed smoothly. Unfor* 
tunately, however, there was plenty of frustration still in store 
for the people. 

When after waiting for an year and a half, the Basic Prin* 
oiples Committeo^s Report came to light in September 1950, the 
people were surprised to find that it was a gross and flagrant 
betrayal of the Objectives Resolution. They protested most 
vehemently agaiuH this betrayal, ilaududi toured the length 
and breadth of West Pakistan to mobilise public opinion against 
it.i The Jamta^ al UU^fM t-Isiam took up this work in East 
Pakistan. And in a very short period such a huge storm of 
opposition gathered on the political horizon that the report had 
to be withdrawn—an event which forms a landmark in Pakistan’s 
history. This meant the second defeat for the Westernised 
ruling group. 

Unfortunately, the ruling group did not take the defeat in 

good grace, and, instead of mending its ways, it started a 

campaign of blackmail and black^paint against the workers for 
Islam and also against the veiy concept ol Islamic polity. It 

was alleged that there was such a severe conflict of opinions 
among the different schools of Islamic thought that iio unanim¬ 
ous version of Islamic Constitotion was possible, and it was, 
therefore^ utopian to talk of the establishment of an Islamic 
State. 


1. See Da$tw% 8ifair$hat par Lahore, 1950^ 
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Obvioatly, it wm » oh*U«iif»to Iclom. The Vlama took it 
op ead ft Cottfwonce of reaovned eoholftn of ftU aohooU of 
Islftmie ttiooght vaa oonveaed ia Kftrftohi in January, 1961. 
Within three daya the Conferenee forunlftted nnanimoualy the 
“Prinoiplea of the lalftmto State” in the form of 22 Articlea and 
brought to naught the ftllegation of the Wwterniaed group.i 
Then oame a lull in the polities arena. A full eighteen 
moutha wore off and nobody ever heard during those days eron a 
whisper about the Constitution. The people became impatient 
and suapioion quite naturally began to grow aa regards the 
intentions of the politioal leaders. Conaequently, Mauiiudi once 
again stood up in May 1962 to Toioe the Hualinu* sentiments. 
He oritioised the dilly*dallyiog policy of the Constitution- 
Makers and put forward hts famous demand that the ConstitU' 
tion should be framed before the end of 1962 and that it should 
embody the following eight points : 

(1) That the Islamic Siari‘aA shall form the law of the 
land; 

(2) That there shall be no such legislation as would oou- 
trarene any of the dictates or principles of the 
SAari’aA ; 

(3) That all such laws aa are in conflict with the dictates 
or the principles of the SAari'aA shall be abrogated ; 

(4) That it shtU be inoumbsnt upon the State to eradi¬ 
cate the Tices which Islam wants to be eradicated 
and to uphold and enforce the Tirtuos which laiam 
requires to be upheld and enforced ; 

(6) That none of the basie drio rights of the people- 
security of life end property, freedom of speech and 
expression, and freedom of association and moTcment 
—shall be forfeited except when a crime has been 
proved in an open court of law after affording duo 
opportunity of defence ; 

(6) That the people shall hare the rights to resort to a 
court of law against transgresstons on the part of the 

!• Appendix I. 
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or the oseootire moohinery of the Stato ; 

(7) That tho Jadioiary be im mono from all inter- 
ferenoe from the SzeeatiTe; 

(8) That it ^all be the raepODiibility of the State to eee 
that no oitisen remains unprovided for in raspeot of 
the basie neeeuities of life, viz, food, olothing, 
shelter, medical aid and education.^ 

This demand was raised by people belonging to all shades 
of opinion. The voice grew louder and louder and it was 
echoed from every nook and corner oi the country. The result 
was that Kh. Nazifti-iid^din, the then Prime Minister presented 
the Basie Prtnetplea Committee Report in December 1952. It 
embodied most of the points of demand, but obviously not all of 
them. A Convention of the Muslim scholars, representing all 
schools of thought, was again oonrened in Karachi in January 
1963, and the Ulasna decided to accept the report with certain 
amendments unanimously formulated by tbem.^ 

The nation took up the Utamd's amendments and demanded 
their acceptance.^ Bat the movement was just gathering 
momentam when, like a bolt from the blue, came the sudden 
removal of ifazim^ud^din Ministry and the formation of a new 
Government under the premiezehip of our ez^ambassador to 
the U.S*A., Mr, Mohammad Ali of Bogra, 

Z. Ziftter on a ninth po^nt sWut Qsdianis was also included in his 
demand. This done to direct into consUtucioual channels the 
growing public agiieiion for the declaration of the Qadianis as a non- 
Muslim minority and to concentrate the entire force of the people ou 
the constitution problem so ihm% the people may not be sidetracked 
into subsidiary issues as wee tiie attempt of tho high-ups. The ninth 
point was as foliowa : 

''That the Qadianis shall be included in the li^t of non-Muslim 
minorities and their treats shall bo rosowoil av*coi\liiig to thoir 
population, tlirough >cpitratc eleclurato'*, 

‘2, See Appendix II. 

3. Maudvdi ai;ain ext<*n?iKvoly toured tho country to mobilise public 
opinion. For thi;* liistorie epoeoA ho mad'J on tho oucasion, seo Abul 

A*la Haududi, Supplement to Ohiraffh-^^Ruh, Karachi; 

1953. 
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With tfa® •dr«nb of the new Uioittr 7 the stunt of "Pro- 
TUionel Constitution” vet pot fonrerd, » reign of terror wm 
let loose and the workers of Islam were harassed, persecuted and 
imprisoned. Despite all this show of tyranny, howerer, the 
tempo of the* people’s demand oonld not be slowed down. 
Finally, the stunt of the Provisional Constitution proved abor> 
tire and the work of framing a full-fledged Constitution had to 
be started. The deadlock on "parity” between the two wings of 
Pakistan was solved in the shape of Mokamtnad Alt's formula, 
which was adopted by the Constituent Assembly. Most of the 
CTanw’s amendments were incorporated in the Report during its 
adoption by the Constituent Assembly, though some of the 
important ones were left out. The work progressed rapidly and 
the Prime Minister of Pakistan promised to give the connlry a 

Constitution by the end of 1964. Just at the last hour how. 
over, the Constituent Assembly was dissolved, obviously to 

enable the Westeraists to frame a Constitution of their choice. 

Maviudi and his leading supporters were already in jail! 
Matidudi was sentenced to death on the flimsy pretext of writing 
II pamphlet, namely, "The Qediani Problem”, which itself was 
never banned! AH artifices were used to ©rush the movement for 
Islamic Constitution aud create confusion amongst the people,> 
but to no aTftil. 

JUaududi hftd been put in j^il id 19M for fourteen years, 
but the struggle went on. In 1955 the Dew Oonstituent Assembly ‘ 
was formed and it again started the task of oonstitatiou making, 
i he demand for Islamic Coostitotion again began to mount. 
Maududt who was released in the spring of 1955 beoause of the 
nullification of the vary law under whioh he oould be detained 
in jail, now presented his detailed comments upon the draft Bill^ 
and mobilised the public opinion in favour of fais plea. It was 
in this context that Constitution of 1956 was formulated and 
'^as piloted in the Consembiy by C*. Muhammad Ali the then 
1 rime Minis ter of Pakistan* It was a compromise document, but 

^ ieo All Ahmad Khsii, Yeh OiHftatiaa Kiun f ('Vhy these arreas '>). 

: T5ar«hi 1953. 

bee Appendix III. 
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did incorporate the baiie dMaanda of the people and at leaat 
• provided a good groond to stand upon and more ahead. All 
sections of opinion weloomed it.^ It vaa hoped that Pakistan 
will now turn a new leaf in its poiitioal life. 

But unfortunately those rested interests which were delay* 
ing the framing of the Constitution now began to aroid its 
implementation and tried to sabotage it from within. Two and 
a half years passed and they did not even hold the first general 
elections, much less implement it in ita entirety. On the other 
hand they tried every artifice to avoid its implementation. And 
at last it was abrogated on 7th October, 1958 by the then 
President Jiajor Gentral Itkandtr Mirza.^ 

Now the country is once again trying to have a constitution. 
This movement for Islamio CrastiCution has been a popular 
movement. Thousands of meetings were held to ventilate the 
demand. Hundreds of processions were carried out in all the 
major cities of the oountry. Millions of post*oards, letters and 
telegrams were sent to the Prime Minister and the Speaker of 
the Constituent Assembly in support of the demand. Hundreds 
of deputations met the members of the Constituent Assembly. 
The demand became so pressing and so widespread that the 
rulers had to face it in every nook and corner of Pakistan.^ 

This movement is unique in ewtaio respects : 

(fij ll was the first popular movement in Pakistan and was 
carried out on purely democratic lines. A very crltioal 
mommit came when certain political interests tried 
to sabotage it by fanning egitation on the Qadiani 

1» For Maududi's coroxnrata on it ooo Appendix Vl« 

2. Abul A‘la Maududif l 0 kmic Low and Ed. Khursbid 

Ahmad* Karaohir iddS. p. 204, 

3. Hera it may be moatiouad in paseio^ tUet the Eaglieh press, control* 

led by the uUra*modera aiiiioriiy» WWlly boyootted tids movomoRt oad 
did not evea bad tho guts and conscienos tf» ropurt it. If an idea of 
tho exToat sad poi»u}nriiy of thb cnoverQoot is to be loado, resort must 
be had to ilie fpdu Weis, jiartiottl^y to The Daily ITasasew, Lahore* 
Jhe Daily KokisUtn, iUwalpiadi aod Xeahote, The Daily Tumesr* 
UavaipiaUi. The Daily Sh(ihbat, Peshawar* The Daily Jung, Karachi, 
The Daily Karashi; and the Daily Paehait* Daooa. 
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Problem to OT«rsh»doip tikis laoremftBt, bat the leaders 
of the aovement very wisely added a new point (the 
ninth point) to the demand and tried to oeaelise the 
agitation on constitutional lines. Although they could 
not fully succeed in that objeotire yet the movement 
for 04 Isiamio Constitution continued to progress on 
purely democratic and constitutional linee. 

(t) It was unique that the interest of the mosses was 
aroused on such a wide scsle on a debate about con¬ 
stitution. Perhaps it can bo said without any fear of 
oontradiotion thatin no other country of the world 
did the masses take so much interest in constitution- 
making, as was taken by them in Pakistan. 

(c) The movement was an educative movement and brought 
the people nearer to.liie Islamic ideology, made them 
understand iu moaning aud prepared them to achieve 
it through sustained struggle. 

(d) The democratic tradition began to crystallise in the 
country. 

(e) New literature was produced on the political and con¬ 
stitutional thought of Islam and the Islamic concept 
wes preasuted with greater clerity and precision. 

In the present book our concern is mainly with this last 
point and we propose to present in it some of the best writings 
produced in this period. 

VI 

ABOUT THIS BOOK 

Itlamic Law and CtmatHution is a collection of some of 
those writiugs and speeches of 4’la Maududi which dea l 
with the political and constitutional thought of Islam. Mavdudi 

4 ♦ ♦ 

» oaeof the IdftiiQg thiokerd 6f the world of. IsUm And hia 
ideas ha^e iaflueoced a generatioa^ It would be of interest and 
profit for all to see what he has to saj on the problems aad the 
prospects of ao Isiamio Stato. 

Tbs chief ooatributton of Jfasdadt is that he has derotod 
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himaelf to the sooio-politico-oultural aspect of Islam aad has 
discussed those probtems which the writers oa'ZsIam ware avoid' 
ing for a long time in the recent pist. He has tried to meet the 
now intellectual ohalleoge of the West and has presented Islam 
in the language of today. In political thought,. his main con¬ 
tribution is that ha ha.i not only proseatod the teachings of 
Islam in a clear, precise, cogent and oonvinciog way but has also 
interpreted them for our times and has tried to suggest the form 
which the Islamio tenets can take to crystallise in the world of 
twentieth century. This has been a difficult task and he has 
come to grips with it in an admirable way. 

The editor compiled some of his writings on law and con. 
stitution in 1955 under the title of Islamic Law and Oonatitulion.^ 
The book was sold out within one year. It influenced the 
thinking of the Pakistani iotelligentsia and was again and again 
referred to even in the Assembly debatfis and the party-meet¬ 
ings. The need of the srcond edition was pressing for a Jong 
time, but the editor was so absorbed in other works that be 
could nut find out sufiioieat time to devote to this work. He 
was eager to revise the book thoroughly, because the first 
edition was prepared while ho was a university student. He 
was conscious of the drawbacks of translation and editing and 
wanted to improve the book to tho bast of his ability. He also 
wanted to make many additions to it and thus make the volume 
truly represonUtive of ilaududt’s writings on political and con¬ 
stitutional thought. Now he bu tried to do the entire work 
anew. The book has increased twofold in volume and ho hopes 
that in the present form it will prove much more valuable to the 
students of Islamio political thongbt. 

The book is being presented with tho hope that it will help 
the people in understanding the concept of Islamic Constitution 

and of Islamic State. A large number of our own people, who 

have acquired modern Western education and who are not well- 
versed in Islamio literature, have not understood properly the 

I, Abiil AM* ilaitdudi, Islamic Law andCanstilutian, Ed, Shunhid \hmad 
KarMLi, ISeC, p. S14. ' 
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real nature and meaninf of an Islunio Conatitniion. Many of 
them harbour falu notioaa about lalaaio poliey and ita praetioe. 
ThU book ean help them in graapiog meaning of the talamie 
State. 

Then, the ideological oharaeier of Pakiatan haaarouaed the 
interest of foreign atndenta and aeholan and they are eager to 
know what an lalamie Constitution is. This book will enlighten 
them on this question. 

Moreorer, throughout the Muslim world there are move¬ 
ments demanding the establishment of the Islamic Shari'ah ; 
this book may act as a guiding sUr to them. 

It is hoped that this book may serre the above outlined 
purposes. A eUrifloation is, however, needed at this stage. 
Islamie Law and Constitution is a oollection of some of those 

writings and speeches of AhuiA'ht Mnudsdi which throw light 

oa the problems of Islamic law and polity. The essays were 
penned from time to time and the speeches were delivered on 
different occasions and before different types of audiences, 
rauging from the uneducated massea to select gatberiugs of 
lawyers, legists and students. In spite of that, however, a 
common thread runs through them all and links them into a 
unity of purpose. The reader may find some repetition here 
or there but that is quite natural in a work of this kind. 

In the preparation of this book several persons have helped 
me and I am thwikful to them all for their labonr of love. 1 
am particularly indebted to Maulana Zajar Ahmad Ansari, for¬ 
mer Secretary, Board of Taleemat-e-Islamiah. Constituent As- 
wmbly. Pakistan, Mr. Zajar Ishaq Ansari, Lecturer in Islamic 
History, University of Karachi and Khwaja Abdul (Tahsed, 
Lditor, Al-Islam, Karachi, for the immense assistance they pro¬ 
vided me in translating and revising the manuscript. My thanks 
are also due to my brothers Anis Ahanad and Muslim Sajjad 
for checking the references and verifying the quotations from 
ho Qur’an. Mr. iihahzad Muhammad typed ungrudgingly my 
Mly written manuscript again ahd again. I must also confess 
that the book is seeing the Ught of the day only beoause of the 
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BOT®r.feiling endwoor of Cil«t«ttr» Ohulam Muhammtut Sahib 

who has boon the main source of stimnlus sud eneburagomenti - 

The book is being presented with the sole purpose of dis- 

sominating (ho Tiew.point of Islam before a world torn by con* 

diets and derastated by wars. Let it be hoped that it will be 
reooiTod without any bias. 


1. Ne» Queens Road KHURSHID AHMAD 

forocAi, 14th July, 1960 
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Chapter i 


THE ISLAMIC LAW 


At.h. Strok, of midnight. «» A«8».t IJ. !»*’• 

th. wirid‘f; “ ‘ 
t.n«-P.kl..«. tb. b.m.l.»! of >«'•■»• “*» “ 

hll.hm.nt ot.fnll-dmlgtd I.Umi. «.cl.‘y 

dlsttot hop., th. .".d •tf-P »■*!> »“”*• 

.hip.. Mind, ..r. riddiml. ith m.oy . ..r.on. mmon. 

d.,m.ndinB .nd confo.ion- Wh.t, in f.ol, 

l„t I. it pr.oti«H« in th. 

Wonld it not msr material progresa I Such an 

like queations wer« diaturbing many of our modern 

educated people. M'^vlana .Va«d«* realwed the i • 

portance of theae queation, and did not heaitate to 

• anewer them and thw, refute the ml.taken notions of 

the‘educated folk*. He delivered a apMch on the 

J^mic Lau. on January 6. 1948 at the Law College, 

Uhore, and deUneated the real nature of lalanno Law. 

'Bto following ia the Englieh rendering of that speech. 

—Editor. 


THE ISLAMIC LAW 

I 

T his an irony of fate that, now-awlays, the demand for the 
enforcement of Islamic Law has liecome snrrounded by Buoh 
a thick mist of mi^givinga that a mnre reference to it. ittn in a 
^fusliw. covnfry like PakiataD, raises a Morm of criticism. Thnf» 
for iDstanre, the questions are e5>kcd : Can a centuries-old legal 
ajstem bo adequate to fulfil the requiroments of our modern 
state and j^rcioty ? Is it not absurd to think that the law 
which had been framed under certain particular circumstances 
in hy-gcr.e day 55 , can hold goed in erery age end every clime T 
Do you sericrsly propose to start chopping eff the hands of 
thieves and nagging human beings in this modern, enlightened 
ago ? Will our markets again abound in slaves and deal in the 
sale ard purchase of human beings as chattels aod playthings t 
Which particular sect's l^al system is going to be introduced 
hero ? What about the non-Muslim minorities who will never 
tolerate'the dominance of the Muslim religious law apd will 
resist it with all the force at their comreand 1 One has to face 
a volley of sKch questions while diScusFiDg the problem^ and, 
strangely enough, not from QOii’MnsIimn but from the Muslim 
educated elite! 

To be sure, these questioDS are not the outcome of any ah- 
tagonisoi towards Islam but mostly of sheer ignorance which 
must quite naturally breed euspicioo. And to our utter misfor¬ 
tune, ignorance abounds in our ranks. We have people who are 
otherwise educated but who know practically nothing about 
their great ideology and their glorious heritage. No wonder, 
then, that they labour under strong prejudices. 

This state of degradation, however, has not come as a bolt 
from the blue-; it is, rather, the culmination of a gradual process 
of decay spread over many centuries. Commencing with stagna* 
tion in tiio domains of knowlege and leading, research and dis- 
cotstv ord iV.cught snd cultuie, it finally culminated in on? 
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of tim^KQiUA iiBpari^lt powm. PoiitI«ri gvra Uvlk 

to AH iftf«riorii 7 *coapl«x and tba reraltant intalleotoid wfltooi 
erantwlfy awept the entire Htiiliis world off ita feet, ao 
90 thet even thoao Mnalim conn trie# w)yoh were able to Htoin 
their political freedom could notpacape ita evil lofloence. The 
ultimate consequence of« this evil aitaatton waa that when 
Mualima woke up,again to the eall of progreaa, the; were inoap* 

thinga except threngh the coloured glaaaea of 
Weatem Thought Nothing which waa not Western could 
inspire confidence in them. Indeed, the adoption of Weetem 
Culture and CiviHaation and aping the West even in the moat 
personal thinga became their crate. EventuaU;. they aucoumbed 
totally to tbe alaver; of the Weet« 

This trend iowaidA Weateroiam was also the result of the 
diaappointment which came to the nation from tbe side of the 
Muslim religious leaders. Being tberpsolvea tbe victims of the 
wldo*ipread degeneration that bad engulfed the entire Muslim 
world tbe; were incapable of initiating an; eenatructive move- 
ment or taking any revolutiooar; step which conid combat the 
evils afflicting tbe Huelim society. Quite natnrally, this dis*., 
appointment* turned the discontented Uaslima towarda that 
lystem of life which bad the glamour of bring succesafol in the 
modern world. Thus the; suooumbed to the onslaughts of 
modern thought, adopted the new culture of tho West and began 
to ape blindly Western mod^ and manners. Gradually, tbe 
religious leaders were pushed into the background and were 
replaced, as regards power and control over the people, by men 
bereft of knowledge of their religion and imbued only with 

the spirit of modern thought and Western ideals. This is why, we 
find that many a Muslim oountry has, in the recent past, either 
completely abrogated tho Islamic Law or confined its operation 
to the domain of purely perscmal matters only—'that is, a post* 
tlon conferred on the non^Muaiims in a truly Islamic State.^ 

i'll© flrat oeuntry where the ehrogation of Islamic Law started was India, 

although the continued imforoe long efter tbe Britieh had come 

(Csfild. 
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la ftit tlM)M Ifafliiii «oafitriM. vhkb raffued fiom foitign 
domhifttjoB, tiM Ifladardiip of poUtieU oad eoltoral moTOSMBte 
fell into the htnda of those who were shorn of all Islsmio hook* 
ground. 'They adopted'the orssd of NsticHislism, directed their 
efforts towards the cauro of national independence and pros, 
parity along secular lines and ttiad to copy, step by step, the 
sdTanced nations of this age. Conseqnently if these gentlemen 
feel vexed i*ith the demand for tslanric Oonstitntion and Islamie 
'Laws, it is qnite natural for them. It is also natural for them 
to sidetrack or suppress the issue, as they are ignorant of even 
the A.6 C. of the Islamic Shari'ak. Their education and intelle¬ 
ctual development has aliwated them ao completely Arom the 
spirit and the structure of Islamloideology that it is, at least 
for the moment, very difRcolt ibX'd'them to understand such 
demands. 

As regards the Musiim religions leadership, it has in no 
way fared bettor, because our religious institutions are tried to 
the intellectual atmosphere .ef-4be filftb century A.H., as a 
oonsoquence of which they have .not been able to produce such 

power. So much oo tiMt tho of oovoring tho band of hobi* 

tuolly hardened thief was awatdod «i Uto m J7SL A.D. Theroafter th# 
prooeas of iupprefsion began till by U»o middle of the nineieentli 

century, the whole of tho ^hqri*ah bad been abrogated» excepting of 
oourae injunctions regarding'purely peraoual matters like marriage» 
divorce, etc. Other states where Mueliras tbemaelvds were in power* 
took their cue from the Mvulime of lodia and the leading pare in thts 
' transition was taken by the Kualiin Native Slates of India, fn 1S84, 
Egypt ohanged ovnr her own laws to Coda Nipotein leaving only matter 
of divorces marriage an inboritanoe to the juriediotion of the QodM. 
In the twentieth century Turkey and Albania took a further lead over 
their fellow Muslim 8tat:>s and not only proolaimed themselves to be 
completely secular States and not only proclaimed themselves to be 
pattern of those of Italy* Franoe* Swiiiaerland and Germany* making 
such inroads on btusHm personal law itself as no non-Moslim state 
would dan do. Albiinia led the wgy by penalising polygamy and Turkey 
followed her by changing the mandatory provisions of the Holy Qm^an 
in respect of divorce and inberitahoe. There now remain only 
Afghanistan and Saudi Arabia where the Skafi*ah is aooepted as the 
State Law though even there the epirit of the ShaH'uh has long einoe 
disappeared and the whole of too is not being eaforoed. 
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leaden of lelemie thongbi aad aeKoii 4i eoiild be e^Ue of 
edmioiiteriog tile affaire a acdeni etate in the light of lelamie 
prmeiplee. This is the aitoation preraliling tfaronghont the 
HniliBi irorld Md is. indeed^ a eery real obetaote faotng the 
Islamio countriee in their aareh towards the goal of lelamio 
f^iaiieanoe. 

Notwithstanding certain ttmilariiiea, ihe case of Pakistan is 
not, howeyer, the same as that of other Muslim countries* This 
is so because it has been aohieyed exelusiyely with the object of 
becoming the homeland of Islam. For the last tent years, we 
bare been eeaseleuly fighting for the recognition of the fact 

ti^t we are a separate nation by rirtne of onr adherence to 

✓ 

Islam* We haye been proctatming from housetops that we 
haye a distinct cnliure of our own^ and that we possess a world 
view, an outlook on life and a code of Hying fnndamentally 
different from those of nos-Hnslims^ We haye all along been 
demanding a separate homeland for the purpose of translating 
into practice the ideals enrisaged by Islpm* and at least, after 
a long and arduous struggle* in which we sustained a heayy 
loss of life and property and suffered deep humiliation in respect 
of the honour and chastity of a large nuoiber of our womenfolk, 
we haye succeeded in attaioiog our cherished goal—this oouutry 
of Pakistan. If* now, after all these precious sacrifices, we fail 
to achiere the real and ultimate objeoti^e of making Islam a 
practical, social, political and oonstitutioaal reality-a liye force 
to fashion all facets of our life, our entire struggle and all our 
sacrificee become futile and meauiagleis. 

Indeed, if instead of an islamio, a secular and Godless Con¬ 
stitution was to be introduced, and if instead of the Islamic * 
Shari*ak, the British Ciyil aud Criminal Procedure Codes had to 
he enforced, what was the sense in all this struggle for a 
separate Muslim homeland ? We ^uld haye had them without 
that. Similarly, if we simply intended to implement any 
"ocialistic programme, we could Imye done so in collaboration 
^th the Commnnist and the fioeialiaf. »f India without 

Bcmember th»t this speech was deli wed in IMS*—gd«Vof. 
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pIoBgiBg the nation into this gnmh hloo4Wb end 
ordeal. 

The fact it that we are alreadj'committed before Ood. Men ; 
and History for the promnlgation of Islamic Constitution and 
the introduction of Islamic way of life in this country and no 
going Lack on our words is possible. Whatever the hardies and 
howsoever great they may be, we have to continue om march 
towards our goal of a fnll-fledged Islamic State in Pakistan. 

No doubt, there do exist many hardships and difficulties in 
the way of achieving this goal. But what great goal can be or 
has over been achieved without facing difficulties boldly and 
intelligently ! And I must emphatically say that the difficulties 
which impede our way arc in no way insurmountable. Indeed, 
none of them is real exoept Uie difficulty that many among 
those who hold the r^ns of power are devoid of faith in the 
efficacy of the Islamic ideology which. In its turn, is not duo 
to any defect in Warn but is purely a product of their own gross 
ignorance of the Islamic teachings. 

The first task, therefore, is to explain to our eduoated 
people the meaning and the implications of Islamic law,—its 
objectives, its spirit, its stmoture. and its categorical and 
unchangeable injunctions along with the reasons for their per¬ 
manence. They should also be informed of the dynamic element , 
of latamio Law and how it guarantees the fulfilment of the ever- 
increasing needs of progressive human society in every age. 
Then, they should be enlightwed in regard to the rational • 
fouadatioos of the Shari'ah. Finally it it also heeded to expose 
the hollowness of the vituperative oritieisms against Islam and 
to rmnove thereby the fog of misunderstandings that shroud the 
issue. If once we succeed in aeoomplishing this task and cm* j 
sequently gaining th) support of Muslim intelligentsia, we viU 
pave the way for the establisbmeot of an Islamic state and the; 
creation of an lelamio society in Pakistan. It is withal 
intention that I am making tbia speech before the stndenti eft 
the Law College. 
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LAW AND LIFE 

Tie term “Law” bean refeteiiiee to tba qoery r “What 
shraM be the cendact of maa hb iodirMaal anl coIlectiTc Itfe?” 

Hie qoery prAsentB iteelf to us ia oonneotioo with innumerable 
matters. Henoe its reply eoven s very wide range of topics 
wider than what the term “Law” teohnloally aignifiea. Itin- 
utudes our system of education and training in the light of 
which we strive to mould the character of individaals; n 
cSm^hends our social system which regulates onr eooial 
relationships ; it encompasses our economic order ^cooMing to 
which we formulate the prineiples of production. dUtribuUon 
and exchange of wealth. Thus we possess a vast system of 
rales which detennine our conduct in various walks of life. 
Technically speaking, all these acts of rules are not “Law”. 

The term “Law" is technically applied only to such of the 
rules as are enforceable by the the coercive power of the Stoto. 

to UDdeqritud thenis o«u 
afford to confine his attention to them alone. He must take 
into oonsideretion the entire scheme of moral and soeial guid- 
^ce ^nbed by a particular ideology, because it is only 
then tharhe will bo eble to appreciate the spirit and objectives 

of the Law and to form a critical opinion about its merits 
ft&a aemerit8s 

It should not be difficult to uodersUnd that the priaoiples 

wore^mmend relating to a particular system of life are bwi. 

cj^y derived from and are deeply influeneed by our conceptions 
•bout the ends of humao life aod by our notions of right and 
gopd and evil and jnstioe and injutioe. Consequently, 

• nature of a legal system depends entirely upen the source 
warcee from which it is derived. Thru, the differences dis- 
^ble m the legal and social systems of different societies arc 

'nspirrtitr of thoir aouroec of guidance and 

•idep^t!!! prepared to take Into oon- 

•ration the origins and the background of the whole system’ 
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of life end of the eodety whieh i| brioge into exietMiee nnd te 
eppreoiete the complete jHOoeH of tbo derelopment of thei 
gyetem and the erolution of that eociety, we will not be able to 
undetetand, mncb legato oritioiee on any fational bads, the 
mandatory legal proTieiona of the syatom—espeeially. when out 
knowledge of those proeisiona oonsisU, in the main, of hearsay 

and eonjeeture. 

I do feel that a oomparatiee critical study of the IsIamU 
and the Western system of life would be the best way to ex¬ 
plain and elucidate my view-point. If the differences between 
the original sources and the basic postulates of both thesystwni 
ere kept in mind, radically different sshemei of life that both 
envisage can be easily understood. But the paucity of time 
at my disposal does not permit such a digression, and ooase- 
quently, I shall oonflae myself, at present, to the exposition of 
the Islamic $kari‘ak only. 

Soarces of the Islamic System of Life 

The first source of the Islamic system of life it a book, or to 
be more exact, “The Book". The world received seve^ 
editions of it under the titles of the Old festameot. the Naw 
Testament, the Pslams, etc., the last and the final edition bei^ 
the one presented to mankind under the name of the Qur'X*. 

The second source of this system are the persons to whom 
the different editions of the Book were revealed and who, by 
their {Cachings and their conduct, interpreted them to the 
people. Ah different personalities, they bore the names of Noah, 
Abraham, Moses, Jesns and Muhammad (peace be on them alfl 
but as the bearers and upholdem of the same mission of life, 
4 tl st4ixd under the genetel title of **The Ueieeogor . 

Tbe Islamic Concept of Life ^ 

The view of life which Islam has presented ie that thif 

universe of ours, which follows a set course of law and fui^ 
tiona according to an iutolligoot and welMaid-out plan is tf 
reality the Kingdom of the Ono God—Alluft. It is Ho Wh# 
created it. It is Ho Who owns it. It is Ho Who governs^ 
The eartii on which we live is juft a small part—a province—ol 



tbis kagb 

tioni oosqpM^ flodw ^ MalNl of M. 

oursel^M—i.fr.. «e Inauu beiaga-^we an nothiag aMn» tbsa 

His “bora sa1>|eott*\ It U B« Wbo orMt«l ai. snatoiu oa aod 

oaoaea tu bo lire. Hanoe, evaiy aotioa oar abtolto* imhptn 

fy%c» ia notbiag but a ahaer. daeeption and miajodgemaat. God 

oMtrola ereiy fibre of ofir being and none oaa aaoapa Hia grip. 

Erery thinking mind ia aware of the faot that a very large 

sector of our life ia governed and direotly oontroUed by .a High 

Power and with aooh abaolataneea that we are practically help¬ 
less in respect of it. From the time we are conceived in tUe 

wombs of our mothers till the moment we breathe our > last, we 

are subjeet to God’s inexorable Laws of Nature to such an extent 

that we cannot claim to be free from their control even fbr a 


single moment. 

Of eonree there ia enother sphere of our life in which we 
poaseaa a certain amount of freedom. This is the moral and 
social sphere of life in which we are bestowed with a free-will 
and tndepeodenoe of choice in respect of individual aa well as 
collective affairs and behaviour. But this iudependanoe can 
hardly justify our rejectioo of ^e Guidance of our Creator and 
His Laws. It is only to give oa a eboioe leading our lives aa the 
obedient subjects of God—au atUtnde consistent with the real 
order of thioga—or of being disregardful of Bis commead^ikiis 
end tbua rebel against Him and ottr true nature. 

Obvionily, to the faithful, the Ouidanee and j^nw of God is 

the. Icaaet and most consistent atUtude for maokinff. It sets the 

^idaM for the orderly behaviour of man 'both individually 
ond eoll.eotively and in respect of the biggsut as well as the 

•molest task he may have to face. Having once aooepted the 

phitoaophy of life enunciated by “Book” and “The Kesaeoger” 

•• the embodiment of Reality, one baa no justification for not 

® ying God’s revealed Guidance in the sphere of one choice 

•Iso. Iadood.it is but ratiodhl that we aboold admit God’s 

wvweignty in this sphere as well just as we are pirforoo doing 

»a the domain of our phyaioal liA. And this for several 
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fiigtlf, the pow«r Mkd org%u tfarongb whiAk onrfre#* 
will fDMtioitt» ere giAe from Ood ead not the reeult of ogr 
own effortf. 

Secondly, the indepeodeooe of choice itcelf hea been dd^et* 
ed to u by Ood end not by at through our peraonel endee^our. 

Thirdly, ell thoee thinge in which our free-will operetee ere 
not only the property but eleo the ereetion of God. 

Fourthly, the territory in which we exeroiie our indepen* 
dwce end freedom it'eleo the territory of Ood. 

Fifthly, the hermonieetion.of hnmen life with the unirerie 
diotetei the neoeiaity of there being one Sorereign end e common 
Source of lew for both the tpherea of human ectivity-^tho 
TOluntery end the iarotunUry^ or in other worde the morel end 
the pbysicel. The seperetion of theee two apheree into weter* 
tight compertmenU led to the oreetioo of en irreoonoileble con* 
flict which finelly. tende not only the indiridueU but eren 
biggeet oetiona in endlece trouble end diieater. 

The Finel Book of Ood cod the Fibel Heaeenger etend 
todey es the repositoriei of thin truth, end they inrite the 
whole of humenity to eccept it freely end without oompuleaon. 
God Almighty bee endowed mao with free*wUl in the morel 
domein, end it ia to thic free*will that thii eoceptenoe beert 
reference. Ckansequontly, it is always an act of rolition end not 
of compulsion. Whosoerer egreea that the concept of Reality 
stated by the H 0 I 7 Prophet and the Holy Book ia true, it ia for 
him to step forward end surrender his will to the will of Ood. 
It is this submission which is celled *Mam* end those who do 
so i.e., those who of their own free*will accept Ood as their 
So?mign end surrend^ to His DiWne will Md undertake to 
regulate their lires in eooordenoc with His oomhiendments ere 
celled ^Muslim9\ 

All those persons who thus surrender them selves to the will 
of God eie welded into a community end that how the ^^MusUrn 
Society'’ ocunes into being. Thu^ this is an ideological society 
—a society redivelly diSerent from those which spring from 
eooideois of races, eolour of coontory. This society is the result 
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of * ddibamta Qhoi«» ft&d •Am* V it ii ^ owtMM of o ^^oq- 
troet'* wWk mkM plooo botvooa hoiMii btlnc* oad t^ut CtoM- 
tor* Tkoio who oater iato thU eoatrooi uadtrtako to rooc^folto 
Ood io tkoir SoTmigOpHii Ooidoaeo M npr^m% ood Hit injano* 
tiont M obtoloto low. Thoy oUo oodorUka to oooap^, wHhoot 
qoattion, or doubt. Bis aloaaiftootioa of Good ud Bril, Bight 

Wrosg, the Parmlttibla ood Prohibited. la abort, toe 
ItUmio aooiaty ogtaaa to limit itt Tolitioa to the aotmt pro- 
scribed by the AU^Kaowing Ood. la other wordt, U is Ood and 
noi Man-iskos$ will u iht Sourcs of Law in a Muslim Soctsty, 

Whoa aueh a Soeiety eomea tato exiatoaoe, the Book aod the 
Meteeager preacribe for it e ood3 of life celled 8kari*ak, tad 
thia eooiety it boaad to ooaform to it by eirtae of the eoatreot 
iato which it hea eatorod. It ia, therefore, iacooeeireble that 
aay Maalim Society worth the oame eaa delib^ately adopt* a 
ayatam of life other tbaa the If it doee eop ita eon* 

tract ii automat! caliy brokeo and the whole aooiety becomea 
'^aa*Ialamic*\ 

But we ihuat clearly diatiogaiab betireeD the eTwyday aioi 
of iodlridaala and a deliberate rerolt agaioat the 8kari*ak, The 
former may aot imply breakiog the ooatraet. while the latter 
would taeaa nothiag leaa. The poiot that ahoold be clearly under* 
stood here ia that if aa Islamic eociety eonscioualy reaolrea not 
to accept the 3kari*ah aad deoidea to enact ita own conatitution 
aod laws or borrow them from any other eouroe in disregard 
of the S'Aari'oA such a society breaks ita oootract with God and 
forfeits its right to be called *IeIamie^ 

III 


THE OBJECnVES AND CHARACTERISTICS 

OF THE SBABl^AH 

Let u# now proceed to uoderatand the scheme of life eari* 
aaged by the Shsri ah, To uudefstand that, it ia eaaentM that 
we should start with a olear oeaseptioa of the Ob^tiree and 
the Fundamentals of the SkQTi*<tk> 
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Th^ mtinof ib« Skari^ah is io cooBinict btimott 
life on thebatii of (Wrtnef) and to oleMise it of 

Jlf«»(l»rat (yioM). The Ma*rufai, denote# all the Tirtae# 
and good quail tie# that haee alway# been aooepted a# ^*good** by 
the bunaa oonsotence. CoiiTers^y Munkarai denotes all the 
sins and eril# that have always been oondemned by human 
nature a# ^'eTil’’. In short» the IfaVtr/al are in harmony with 
human nature and it# requiremmta in general and the Munkarai 
are just the opposite. The 5Aeri*aA> gives a clear view of theee 
Marufat and JUuntarai and states them as the norms to which 
the indiridual and social behaWour should oonform. 

The SharVah does not, howeeer, limit its (unction to provid* 
ing us with amineeotory of rirtues and Tices ; it lays dowh the 
entire scheme of Ufa in such a manner that virtues may flourish 
and vices may not contaminate human life. 

To aobieve this end iSAars^ohr has embraced in its schema 
all the factors that encouragd^the growth of good and has reoDm- 
mended steps for the removal of impedimonu that might pre* 
vent its growth and derelopmeot. This process give# ri#e to a 
subsidiary aeries of Ma'rufai oonsisting of the cauee# and mean# 
initiating and nurturing the good and further of oonaiat- 

lag of prohibitioos of preventive# to good. Similarly there is 
subsidiary list of ifanfajral which might initiate or |Uow 
growth of evil. 

The Shari*ah shapes the Islamic society in n way conducive 
to the unfettered growth of good, virtue and truth in every 
sphere of human activity, and give# full play to the force# of 
good in all direction#. And at the same time it removes all 
impediments in the path of virtue. Alongwith it, this attempts 
to eradicate evil from it# social scheme by prohibiting vice, by 
. obviating the causes of its appoaranoe and growth, by closing 
the inlets through which it creeps into society and by adopting 
diiierent measures to check it# occurrence. 

Ma'nrfat 

The olaisifie# into three categories : 

The Mandatory {Fard and Wdjib) 
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Til* (ifo^iiib). Mkd 

Tli» P^rmimbU (Jf«&aA). 

Th* obMTTAM* of tb« m«Qdfttoi 7 (Ma'rvfaf) ia obligatory 

on m Hulim aooieij and thd Shari^ah hM girra cleat and bi&d- 

♦« 

ing^fetioM oboafetbom. Tho rMoamend«tory (ilfaVvJbi) are 
lji ^ wbieh the Skari'ak w*nt« that a Moilim toeiety ahonld 
obtorre and praotiae. Some of them hare baan dearly demanded 
of na while others hare been reoommended by implication and 
deduction from the Sayings of the Holy Prophet (peace be upon 
him). Beaidee thia, special arrangements hare been made for 
the growth and enconragemont of some of them in the aoheme of 
life muneiated by the Skarl'ak. Others still hare simply been 
reeommended by the Skari'ak, learing it to the aoeiety or to its 
more rirtnoua deraenta to look to their promotion. 

Thia leares os with the permissible Ma'rufat. Strictly 
speaking, aoebrding to the Skari'ak ererything which has not 
been expressly prohibited by it ia a perraiaaible Jia'rvfat. It is> 

not at all neoeasary that an expreaa permission sbonld exist 
abont-it or that it should hare been expressly left to onr ohoiee. 
Conseqnently the sphere of permissible Mvmfat is rery wide, 
so mueb so that except for a few things specifically prohibited ' 
by the Sitan’ai, ererything is permissible fiwaHuslim. And 
this is exactly the sphere where we hare beso giren freedom 
and where we ean legislate according to onr discretion, to suit 
the reqairemsnts of our age aid oonditions. 

Mukarat 

The Munkarat (or the things prohibited in Islam) hare been 
gronped into two categories : Baram (i-e., thoas things whieh 
hare been prohibited abaolutdy) and ifalmA (i.a., those things 
wbieh hare been simply disliked). It has bemi enjoined on 
Hndims by dear and mandatory injunetioiiB to refrain totally 
from ererything that has been declared Hmtttm. Aa for the 
Afokrafiai the SAort'oA signifies its dislike in some way or the 
other, i.e., either expresaly or by implication alao as to the 
<l^tee of suoh dislike. For example there are Mme Makruhat 
botdwing on Jforam, while others bhar afp^ity with the acts . 
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which arc permisiible. Of ooum, their Mmhor It lerge 
ranging between the two ezirezaec ofprohibitorftaidperfliiMible 
ftotioAi. MoreoTet, in eome e*»es eiplioit m eee a re e hewe^been 
preicribed by the Shari*ak for the preTaatioh ot Mtikrukait 
while in others such erron^menta hero been lell to the die* 
oretioa of the eooioty or to the tadividnel. 

The Cbtrecteriitle of toe SAari'oA 

The Shari'dk thoe prescribe) direct! res for the regoletion of 
oar individuel as well as oollectire life. These direotires toaoh 
such varied eobjects as religious rituals, personal character^ 
morals, habits, family relationships, social and economic affairs, 
administration, rights, and dntias of oitiaens, jodiciaf system, 
laws of war and peace and international reliations. In short, it 
ombraces all the various departments of human life. These 
directives reveal what is good and bad, what is beneficial and 
useful and what is injurions and harmful, what are the virtues 
which we have to euitivato and encourage and what are the 
evils which we have to supprees and guard against, what is the 
sphere of our voluntary, untrammelled, personal and social 
action and what are its iimUs, and finally, what ways and 
means we can adopt in establishing such a dynamic order of 
society and what methods we should spurn. The ffhori^oA is a 
complete scheme oi life and an al^embracing social order where 
nothing is superfluous, and nothing is lacking. 

Another remarkable fact about the Shari'ah is that it is an 
organic whole. The entire scheme of life propounded by Islam 
is animated by the same spirit and hence any arbitrary division 
of the scheme is bound to harm the spirit as well as the structure 
of the Shari'ak, In this respect it might be oompared to the 
human body which is an organic whole. A leg pulled out of the 
body canuot be called one-eighth or one-sixth man, because after 
its separation from the living human body, the leg can no more 
perform its human function. Nor can it be placed in the body 
of some other animal with any hope 4>f makiog it human to the 
extent of the limb. Likewise, we cannot form a oorreot opinion 
about the utility, eAnency and beauty of the hand, the eye or 
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gad fimctioa within g liTiag body. 

Thg tMie eta be based in rcgerd to ^e sshette bf lUbeiM- 
gaged the 8kari*M. Islem signifies the entire scbeose of life 
and not eny isolated part or parts thereof. Censeqaently, 
neither can it be appropriate to view the different parts of the 
Shari*iih in isolation from one another and witbont regard to ^e 
whole, nor will it bo of any ase to take any partieular part Md 
bracket it with any other **ism*^ The SkorVak can function 
smoothly and can demonstrate its eAeaoy only if the entire 
system of life is practised in accordanoe with it and not other¬ 
wise* 

Many of the present-day misnnderstapdings about the 
Shari'aA owe themselres to this faulty attitude in judging ite 
worthi namely, forming opinions about its different aspoots 
separately. Some injunctions of it are isolated from the main 
body of the Islamic Laws and then they are oonsiderod in the 
prespectire of modern ciTilization, or they are viewed as if they 
were something completely self-contained. Thus, people take 
just one injuoctiOQ of tlie Skari^ah at random, wbick be.omes 
maimed after its removal from the context, view it in the con¬ 
text of some modem legal system^ and criticise it on the score 
of its incongruity with present-day oonoeptioni* But they fail 
to realise that it was never meant to be isolated for it forms an 
organic part of a distinct and self-oontatned system of life. 

There are some people who take a few provisions of the 
Islamic Penal Code out of their context and jeer at them. But 
they do not realize that those provisions are to be viewed with 
the background of the whole Islamic system of life covering the 
economic, social, political and edocstional spheres of activity* 
If all these departments are not working, then those isolated 
provisions of our Penal Code can certainly work no miracles. 

For example, we ail know.that Islam imposes the penalty 
of amputating the hand for the commitment of theft. But this 
injunction is meant to be p^om^)gated to a fnli-fiedged Islamic 
society wherein the wealthy pay Zukal to the state and the 
•tate provides for the basic necessities of the needy gnd the 



M The Mimh Urn 

dMtitate; vWein wwy towiuhip is sn}diMd to fdoj koot to 
sisitora «t its own sxpenso for o ninimaa period tliree days; 
whwein ell oitizens are proridad with eqtal privileges and 
opportunities to seek economie livelihood; wherelD monopolistic 
tendenoies are discouraged ; wherein people me Ood-fearing 
and seek His pleasure with devotion ; wherrin the virtues of 
generosity, helping the poor, treating the sick, providing for 
the needy prevail to the extent that even a small b<^ is 
to realize that he ia not a true Mnslim if he allows his 
neighbour to sleep hungry while he has taken his meal. In 
other words, it is not meant for the preeent*day aociety where 
you cannot got a single penny without having to pay interest; 
where in piece of Uaitul Mai there are iraplicable money-lenders 
end banks which, instead of providing reUef and suoeonr to 
the poor and the needy, treat them witheallons disregard, 
heartless refusal and bmtal eontempt; where the guiding 
motto is; “Everybody for himself and devil takes the 
hindmost*’; where there are great privilegae for the privi|eg«Ml 
ones while others ere deprived even of their legitimate rights ; 

where the economie system, propelled by greed and piloted by 

exploitation, only leads to tbs enriebment of the few at the cost 
of crushing poverty and intolerable misery of the many, and 
where the political system serves only to prop np injustice, 
clsss.privil^es and distreseing eeoDo«ie disparities. Under 
such conditions, it ia doubtful if theft sbonid be pmallsed at 
all. not to speak of cutting off the thief’s bands 1 Because to 
do BO would, as a matter of feet, emonnt to protecting the 

ill-gotten wealth of a few blood-voiAers rather than awarding 
adequate paQishment to tfie 

1. Here it must not bemisnadwaSood that Z am d^mdiim theft or anv 
other form of lawlessness. Hot the least I Uy intention ia only to show 
the vast Md mdioal differenoes that reign between the content in whieb 

. «he punishment ««« and fa applicable nod the atate of allairs wa are to¬ 
day enveloped in. The only logienl eooelnsiott that fellows is the need 
for a change in the entire system of lift, When' the entire stmeture of 
swiety IS ehMged and a new way of lift to *stabltohad, the Ineongmity 
be imen the injunction and the preaent context of aAirs would bo 
obliter ated and the avenue for ite appitoatioa would bs opened 
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On Um other letea ^mi d* %m l AH m iodety in 

which none ii oompellod h; the fom Of olrcmij^cee to steal. 
For, Ii^ the Islamic social ordw*, apart f#6w ttO roiontary help 
proTided by indirtdiiali, the state fnarairtees the basic 
necessities of Itfe to all. Bat, after proTidlaf all that, Islam 
enjoins a serere and exemplary panishment for those who 
commit thefti as their action shows that thsy are anfit to lire 
in snch a jast, generous *and heathy soeiaky and would cause a 
greater harm to it, if left unchecked. 

Similar is the case^of iht^ punishment for adultery and 
fornicationr- .Tsiam prescribes a hundred stripes for the 
unmarried and stoning to death for the married partners in the 
crime. But, of oenrsa, it applies to a sooiaty wherein every 
trace of suggestiveness has been destroyed, where mixed 
gatherings of men and women have been prohibited, where 
public appearance of painted and pampered women in completely 
non-existent, where marriage has been made easy, where virtue, 
piety and charity are current coins and where the remembrance 
of Ood and the hereafter is kept ever fresh in men’s minds and 
hearts. These puajahmonts are not meant for that filthy 
society wherein ^sexual excitement is* rampant, wherein nude 
pictures, obioenwbooks and vulgarwengs hare become common 
recreations i wherein sexual pervertions have ^aken hold of the 
oiuema and all other places of amusement, wherein mixed, 
semi-nude parties are oonsidered the acme of social progress 
and wherein economic oondiUons and social sustoms hare made 
marriage extremely difficult. 

IV 


LEGAL ASPECTS OF THE SHARP AH 


From this discussion, I think, it has become fairly clear 
that'what we, at present, teohaieally call ^Islamic I«aw’ is only 
a part of a complete scheme of life and does not hare any 
iadepondent existence in isolation from that scheme. It can 
neither be anderstool^ncr enforced s^rately. To enforce it 
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Lev-GiTer. Wbet it required of &e ii to trMiletb into praetiee 
the oitire bluaio progreoaiBe of life end not iM 96 if e fr^ment 
of it. Then end then elone een the l^el eipecti be properly 
implemented. 

This scheme of the Shafi*ak is, however, divided into meny 
parts. «There are aepeete of it which do not need any extmal 
force for their enforoemeot ; they are and can be miforced only 
by the e^er•awake conscience kindled by his faith in a Unalim. 
There arc other parts which are enforced by Islam’s programme 
of education, training of man’s character end the purification of 
his heart and his morals. To enforce certain other psirts, Islam 
resorts to the use of the force of publie opinion : the general 
will and pFcesnre of the society. There ere etill other parts 
which hare been sanctified by the tradittona and the conrentions 
of Hnslim society. A rery la^e part of the Islamic system of 
law, howereti needs for its enforcement| in all its details, tbe 
coercive powers and 40thority of the state. Political power is 
essential for protecting the Islamic system o^ life from 
deterioration end perversion, for tbe eradication of rice Md 
the establishment of virtue and, finally, for the enforcement of 
all these laws that require the sanction of tbe state and the 
judiciary for their operation. 

Speakii^ from a purely |oridical Tiew^point it is this last 
part, out of the whole Islamic scheme of life, that the term 
^’Law” ou be appropriately applied. For, it is only those 
injunctions and regulations which are backed by political 
authority that are, in modem parlance, termed as ’*Iaw”. But 
as far as the Islamic conoeption is roncemed the entire Shari*ak 
stands as synonymous with **l4w’', because the whole code of 
life has been decreed by the AlUPowerful Sovereign of the 
nnirerse. 'However, to avoid confusion, we shall apply the 
term ^'Islamie Law” to thoee portions of the iSAaW'aA only 
which demand the sanction of« the State-power for their 
enforcement* 
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Major Branebes of Islamic Law 

The eatablifhmont of a political authority which may 
enforce Iskmio Law requirea a ConstltaUonal Law» and the 
8 hari‘ah baa o^rly laid down its fundameutaja. The Shari'ah 
has provided answera to the baaio questions of Constitutional 
Law and has solved its fundamental problems, viz., What is 
the basic theory of the State ! What is the source of the 
authority of its legislation I What are the guiding principles 
of state*policy t What are the qualifioations of the rules of an 
Islamic State t What are the objectives of an Islamic State 1 
In whom does sovereignty reside a nd what are the different 
organs of the State 1 What is the mode of the distribution of 
power between the different organs of the State, viz,, the 
Legislature, the Executive and the Judiciary t What are the 
oonditiona for citizenship f What are the rights and duties of 
Uuslim oitizece 1 and What are the rights of non*Muslim 
citizens (Zipimis) 1 The guidance which the Shari^ah has 
provided in respect to tkeee questions constitutes the 
constitutional law of Islam. 

Besides laying down the fundamentals of Constitutional 
law, the has also enunciated the basic principles of'" 

AdmintsWaHve Law. Besides that, there are precedents in 
administrative practice established by the Holy Prophet 
himself (peace be upon him) and the first four rightly*guided 
Caliphs of Idem. For instaiice, the har%*ah enumerates the 
source of income permissible for an Islamic SUte and those, 
which are prohibited. It also prescribes the avenunes of 
^penditure. It lays down rules of conduct for the Police, the 
Judiciary and the Administrative machinery. It defines the 
respouaibiUtLea of the rulws regarding the moral and material 
welLbeing of the citizens, laying particular emphasis on their 
obligations as regards the suppression of vice and the 
establishment of virtue. It also specifically states as to what 
extent the State can, interfere with the affairs of its citizens. 
In this connection, we find not only detective principles but 
abo many categorical injunotionV The Shari'ah, has given us 
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the broad framework of Adminiatratire Law-eiacfcly in the 
same way as it has given the fandamentals of Constitutional 
Law and has left it to the discretion of the Muslims to build 
up the details in accordance with the demands of the ap or 
country in which they live—enbject, of course, to the limits 

ptesoribed by the Shari"ah» 

Proceeding further, we find the SharVah guiding us in 
connection with Public as well as Personal Law-which are 
essential for the administration of iostioe. This guidance 
covers such an extensive field that we can never feel the need 
of going beyond the ahari‘ak for meeting our legislative 
requirements. Its detailed injunctions are such that they can 
always fulfil the needs of human society in every age and in 
- every country-provided, of oonrae, that the entire Islamic 
scheme of life is in operation. They are so comprehensive that 
we can frame detailed laws foe every emergency and epry 
frosh problem on their basis for which the legislature has been 
given the right of legislation. AlUaws thus ftajned are to he 
considered an integral part of the Islamic Law. That is why 
the laws framed by our jurists in the early days of lalem for 
the sake of “PubUo Good” form a part and parcel of the 

Islamic Law« 

Lastlv. we have that part of the Law which deals with the 
relations oi the Islamic State with other states, i.e., the 
International Uw. In this connection, too, the Shari'ah givp 
us comprehensive regulation relating to war and peace, neutrality 
and allianoe, etc. Where, however, no specific injunctions are 
to he found, the laws can bo framed in the light of the general 
directives as laid down in their behalf. 

Permanence and Change In Islamic Law 

This brief olassifloation and elucidation shows that the 
guidance of the Shari'ah extends to all the branches of law 
which have been evolved by the ingenuity and need of the 
human mind so far. This is a standing testimony to the 
independence of the Islamic Law aftd its inherent potentialities. 
Anybody who takes the trouble of making a detailed study of 
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the subject will be able to aistingnish between the part of the 
8 hari‘ah which has a permanent and unalterable character and 
is, as such, extremely beneficial for mankind, and that part 
which is flexible and has thus the potentialities of meeting the 
eTer-inoreasing requirements of erery time and age. 

The unalterable elements of Islamio Law may be classified 
under the following heads : 

(I) Those laws that hare been laid down in explicit and 
unambiguous terms in the Qur’an or the authentic 
Traditions of the Prophet, like the prohibition of 
alooholio drinks, interest and gambling the punishment 
prescribed for adultery and theft and the rules for 
inheritance etc. 

( 5 ) The directive principles laid down in the Holy Qur’an 
and authentic Traditions, e.g.. prohibition of the use 
of intoxicants in general, or the nullification of all 
exchange transactione whioh are not the outcome of 
the free-will of both the parties, or the principle that 
men are protectors and in charge of women. 

(3) The limitations imposed on human activity by the 
Qur’an and the Traditions of the Prophet, whioh can 
never he transgressed, e.g., the limitation i.n connection 
with the plurality of wives where the maximum number 
has been fixed at four, or the limitation that the number 
of divorces to a wife cannot exceed three, or the 
limitation imposed on a will, the amount of whioh 
cannot exceed one-third of the total inheritance etc. 

It is these unalterable mandatory provisions of the Islamic 
Law whioh give a permanent complexion to the Islamio Social 
Order and the oharaoteristio features to its Culture. In fact, 
one cannot find a single culture in the entire history of mankind 
whioh can retain its separate entity and its distinct character 
without possessing an nnalterable and permanent element. 

If there are no permanent elements in a culture and every 
part of it is subject to change, amendment and modification, it 
is not an idependent culture at all. It is Just like a fluid, 
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whiob catJ tak« ftuy and every ahftpo and can alwayi anffer trana* 
flguration and metamorphoaia. 

Uocaov^, a thorough study of theaa direotivea, injunotiona 
and limitatioDa will lead every reasonable man to the oonclusion 
that they have been given to ua by tho Shari*aA only for those 
matters where the human mind ie likely to commit errors and 
go astray. On all such oooaaiond* the has, so to say» 

set the signposts by issniog directives of making categorical pro« 
hibitiona so that we may prooeed along the right path* And 
these signposts far from impeding the maroh of human progress^ 
are meant to keep ca along the road and to save ua from skidding 
away* In this connection i it might not be out of place here to 
refer to the lawa of the SAari^ai governing marriage, divorce 
and inheritance which were the target of very bitter criticism 
in the recent past. It is these very laws, however, to which the 
world is BOW turning for guidance, though after innumerable 
bitter ezperiencM 1 

The second part of Islamic Iaw is that which is subject to 
modidoatlon according to the need and requirements of the 
ehanging times and it is this pwt of the Islamio Law which 
endows It with wids possibilities of growth and advanoement 
and makes it folly capable of falfilling all the seeds of an 
expanding hum an society in every age* 

This part consists of the foUowing:— 

(a) Ta’weri (iBteFpretatkKi) : It oonrists in probing into 
the meanings of the injunctions found in the Qur’an 
and tl^ As such, it has always occupied and 

still oceupies a place of immense importance in Islamio 
Juri^trudsnee. Whw those endowed with penetrating 
insight and legal acumm ponder over the injunctions 
of the Qur’w and the SunTicAr they find that many of 
them are o^wn to different fruitful and valid interpreta* 
tions* Consequently, every one of them accepts some 
particular interpretation accotding U> his lights on the 
merits of the case. In t}fiB way, the doora of difference 
of opinions have always been open in the past, are open 
even today, and will coutiane toTmxain so in the future. 
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(b) Qipaa (Deducttoa fcy Aatlogy) : It oonsista in applying 

to a matter with reapeot to which there is no clear 

guidance, a role or injaaotion arailable for some similar 
matter. 

(c) IjtM pisciptiaed Judgment «f Jurists) : It consists in 
legislat^ on matters for which neither any explicit 
injunctions nor even preoedente exist, subjeOt*. of 
coarse, to the general principles and precepts of the 
Shofi^aha 

(d) Utihaan (Juristic Preference) : It means framing rules, 
if necessary, in non-prohibited matters in conformity 
with the spirit of the Isiamio legal system. 

Any one who oonsiders the possibilities ioheKJnt in the 
above-mentioned four ways of legisJation, can never reasonably 
entertain any misgivings as to the dynamism, adaptability, 
progressive nature and power of evolutionary growth of the 
^1 system of Islam. But it should be remembered that every 
Tom, Dick and Harry is not entitled to exercise the right of 
Ta-wesi. Qiyaa, Ijtihad, latihaan. Nobody has ever recognised 
the right of every passer-by to give verdict on problems of 
national Impertanoe. Undoubtedly, it requires profound legal 
knowledge and a trained mind to enable one to speak with 
authority on any legal matter. 

Similar is the case with the feJamio Law. Obviously, to 
achieve the status of a jurist one should be fully conversant with 
Arabic language and literature. He should also have a complete 
grasp of the real. hrstorioal background of the injunctions of 
Islam. He should have special insight into the Qur’anic style of 
expression. He should have a thorough knowledge of the vast 
literature oh the Traditions of the Holy Prophet as well as of 
the Traditions thamselres. 

In the special field of analogous deduction, a Muslim jurist 
is required to possess a keen mnse of legal judgment and the 
requisite capacity for interpretatiep of facts on the basis of 
analogy; otherwise it would not be possible for him to save him¬ 
self from falling into errors. As regards Ijtihad, or original 



The latamic Laic and OoTuUtutian 


6i 

legislation, it requires th^ jurist to heye not only a deep knowl* 
edge of Islamio Law but also a deyeloped sense pf interimting 
matters in the true Islamic spirit. Similariy as regards Istihsan 
or the consideration of public good and legislation for that 
purpose it calls for a complete understanding of the entire 
Islamic scheme of life as also a complete grasp of the spirit of 
Islam so that he may adopt only those things which can be 
appropriately assimilated in the Islamic Scheme and which do 
not amount to driving square pegs in round holes. 

And, over and above all these intellectual accomplishments, 
there is another thing which is vitally essential, and that is 
unstinted devotion and loyalty to Islam * and a deep sense of 
accountability before God. As regards those who care little for 
God and of the Accountability, whose watch •word in life 
is sheer expediency, and who prefer the non-Islamio values of 
culture and oivllitation to those given by Islam, they must be 
regarded as the last persons to whom the work of Islamic legis¬ 
lation can be entrusted. For, in their hands, the Islamic Law 
will only suffer perversion and corruption. It will not grow, 
evolve and prosper. 

AN EXAMINATION OF OBJECTIONS ON 

ISLAMIC LAW 

We shall now try to examine briefly some of the objections 
usually raised against the demand for the introduction and 
enforcement of Islamic Law so Pakistan. These objections are 
many but it would be an unnecessary waste of time to mention 
all of them here. Therefore I propose to oonfioe to the exami- 
* nation of those objections only which are of a fundamental 
nature. 

1. ^^slamic Laws are Antiquated** 

4 

The ^rst objection that is raised is that, as the Islamic 
Laws were framed thirteen centuries ago in the light of the 
rcquirementH of a primitive society, they cannot be of any use 
for a modern state of our age. 

I doubt very much whether people who take this stand are 
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oonrersant erea with the rod!meats of the Islamic Law and 
possess erea aa elementary knowledge of it. Perhaps, they 
have hetu^ from somewhere that the fuad a mentals of the 
Islamic Law were eaanmated more than thirteen hundreds years 
ago, and they hare assumed that this Law has remained static 
since then and has failed to respond to the requirements of 
changing conditions of human life. On this misconception 
they hare further assomed tbat Islamic Law will be unsuited 
to the needs of the present •day society and will clog the 
wheels of progress. These critics fail to realize, however, that 
the laws propounded thirteen and a half centuries ago, did not 
remain in a raounm ; they formed part and parcel of the life of 
Muslim society and brought into being a Btait which was run in 
the light of these laws. This naturally provided an opportunity 
of evolution of Islamic Law from the earliest days, as it had to 
be applied to day*to*day matters through the process or To>^v>ttl 
Qij/os, Ijtihad and hiik$an. 

Very soon after its inception, Islam began to bold sway 
over nearly half the citilised world stretching from the Paoiflo* 
to the Atlantic and during the following twelve hundred years, 
the Islamic Law continued to be the daw of the land in all 
Muslim states. This process of the evolution of Islamic Law, 
therefore, did nqt atop for a moment up to the beginoing of the 
nineteenth centary^ because i% had to meet the challenge of the 
ever •changing oiroumstucei and face countless problems con* 
fronting different oountries in diffMont stages of history. Eren 
in our Indo-Pakistan sub •continent, the Islamic Civil and Pen^ 
Codes were in vdgue up to the beginning of the nineteenth 
eentury. ' • ^ 

Thus, it is only for the last one hundred yea^s that the 
Islamic Law remained inoperative and suffered stagnation. But, 
firatlff, this period does not form a big gap abd we can easily 
make up for the loss with some amount of strenuous effort; 
secondly, we possess full record of* the development of our 
jurisprudence century by century and there can be absolutely no 
ground for frustration or despondency. Our path ol legal pro* 
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gms if, thus, fully illumined. 

OD<5t w© hhTf grasped the fundameufcal principles and tha 
bMio fbcti floiMwming the evolotioo of thb Meihio Bystem of 
Law, we cannot remain in donbt that this law shaU be as res¬ 
ponsive to the urges of a progreesive Booiety in the present and 
the future as it has been in the past. Only those who suffer 
from iguoranoe can fall a prey to sneh nonsense, while those trho 
have a grasp of Islam and the Wamio Law, are aware of its 
potwitialities of progress and those who possess even a Onrsory 
knowledge of the history of its derelopment, can never suspect 
It of being an antiquated or a st^nant system of law. incapable 
of keeping pace irith the march of history. 

2. “Islamic lAws are Rel^ «f Batbiritm” I 

The second most common tifijection—an objection which is 

put forward puhlioly only in a round-about' manner but which 

is presented with much uehemenoe and venom in private talks- 
is that Islam is just a relic of the Dark Agee ! And those who 

soy so also argue, with an air of haughtinoss and arroganoe, that 
the "progreesiTe, cultured and humane” outlook of the modern, 
enlightened age can never tolerate such "oruer’ penalties as 
the cutting of the hands, or ftc^ing, or stoning to death- 
penalties imposed by Islam for certain, crimes. 

This objection and this all^ation, coming as it does from 
the Supporters, of modem Western ciTiliiation. makes one gasp 
with wonder. It is, indeed, amazing to hew that the normal 
values of the present age are ‘‘advanced” and “ptogrtssive . 
The heartlessness shown by the “enlightened” man of today to 
his fellow beings hardly finds a parallel in the darkest ages of 
history. He does not punish by stoning to death, but he can 
kill people indiscriminately with the atom bomb. He doest not 
merely out off the hands of the people but he also tears their 
bodies into shreds. He is not content with flogging, he would 
like to burn alive the people en masse and manufacture soap out 
of the fat extracted from their dead bodies.i Leaviug aside 

1. 'Ihia wttS done in Goi mftoy, cno of tha most “progressive” conntrios 

in the 
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these demoaatrktiona of heartieasaess daring the period of war 
wherein everything ia oonaidered fur nowdaya, the modern man 
brutally ohastiaea—and does it nnBparingly—the political 
“orimhmlli” : the alUgtd "traitora” to the national cause and 
the rirate in the economic and political fields. The highly objec¬ 
tionable and inhuman modem metiiods of investigation and 

% 

aXtorUon of oonfessim employed tttn htfort proving the chargee, 

ere. mi open secret. In view of these facts, it is non-teesical to 
say that the modem man oaonot tolerate the punishments pres* 
oribed hy Islam for proved and eeiabliehed criminals beoaase he 
possesses a more refined outlook ; and it does not lie in the 
month of those who can tolerate bloody *'purges" after con* 
oooted oohfesaions and phoney traije and who uphold political 
inqnisitiou and concentration camps, to pour out renom against 
the Islamic Penal Gode.^ 

The truth is that it is not the ssTerity of the punishments 
In Islam which the npholders of modern oiriHsation abhor» for 
they resort to even more tortaous punishments themselres. The 
reason for their hysteric outbursts against this aDe^ed ''ber- 
barism*’ lies actually in the perrersion of moral ralne—that is, 
in the fact that they do not think that crimes like drunkenness 
and adultery deserve even a word of reproach, what to speak of 
painfol punishments. Had they been opposed to these punish- 
mmts on humanitsrian considerations, they would have like- 
wise condemned the brutal punishments given to people on 
flimsy political and economic grounds. They complain in 
rMpect of Islam only because they do not at all de^m as a sin 
or crime many a thing condemned by it. 

I would like to put a straight question to these varieties of 
"modernity" : "What are the values that you believe in t Do 

1. Prof. B. P. 34. Durbin, after narrating the callous and inhuman treat, 
meat whioh is being meted out in the most ‘'progressive” states of 
t\io world» oonoludes that s **suoh large-scale brutality has rarely been 
witnessed. 1 am tliankful to say* in the previous history of the 
world” The PoUiice of Democratic 1946, p. 25). 

dee also 'Khurehld Alimad, PanaltoMiA, Intolerance and lelam^ 
Islamic Publications Limited, Lahore* 2nd ed.* X^r/^^Editot. 
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. yoQ beliere in the Islaznio vnlnee of life and standards of 
morality or those of the modern ciWlization’’ ! If you hare 
made your choice and accepted some other values and some 
different* standard of right and wrong, of rirtua and Tioe, of the 
permissible and the prohibited as against those envisaged by 
lilam, it is then a difference of a very fundamental nature. It 
means that you differ with and disbelieve in the Islamic 

4 

ideology itself. In this ease you should have the oourage to 
declare that you reject Islam outright. Is it not foolish to 
allege faith in a Opd Whose laws you consider as barbarous 1 
Anyhow nobody can remain inside the pale of Islam after hold* 
ing such an opinion about the law of God.i 

3. The Bogey of Sectarian Differences 

We have dealt with two objections so far. The third 
objection is that there being many schools of Islamic 
Jurisprudence, it is not possible to evolve an agreed code of 
law which might be acceptable to all the schools of Muslim 
tboaght. It U this objMtion oo wbiob rests the Ust hope of 
the oppoaeats of the XsUmio Lew, end they seem toi^ 
confident thst on this count they will be sble to score • point 
by driring a, vedge among the Muslims. MoreoTer» this 
problem also baflies many sincere people who are loyal to Islam 
and who, no t being foUy oonTersant with its teachings, fail to 

1. Hero the learned author it replyliig to those oritlos who oUim to be 
Kuelims but under the apeU of alien influenoes want to ammd the 
basio tenets of lalam. without any regard for the spirit and ideals of 
Islamic ideology. They are apologetic in their attitude and want to 
blow hot and cold in ttie same breatti. 

As to the question whether the punishments are too harsh or not, 
he has already answered in the earlier part of the discussion. Islam 
creates such conditions as may ensure the elimination of the eoiwe# 
of the commission of orimee. But. if, in spite of it, the evil doers 
commit them, Islam punishes the criminals in such a way that others 
may not dare to do that. ' That is why we Bnd that when these 
punishments were in vogue, crimes were extinct while today, despite 
all the clap-trap, crimes are on the increase and’we hear voices from 
social quarters that the standa^s of punishments are proving 
inoepable of grappling with the problem.—fdflor. 
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anderetand how the ‘oomplioation’ can ho removed. The fact 
18 that this oomplioation ia merely a figment of fertile 
imagination, for, the existence of different schools of law can 
never become an obitaole in the way of the enforcement of 
iBlamio Law. 

The first point to be anderstood in this connection is that 
the broad outlines of Islamic Law, consisting of mandatory and 
unalterable oommandmenta and fundamental principles and 
limitations have always been accepted unanimously by all the 
Muslim schools of thought. Neither there ever was, nor there 
is now, any conflict of opinion regarding this ^rtion of our 
laws. Whatever differences had ever arisen were always in 
oonneotion with the details .that were to be framed through 
interpretation, deduction and Ijtihad —all, of course, within 
limits prescribed by Islam, 

The hatnre of these differences can also be understood by 
the fact that rules derived by juriste through interpretation, 
deduction, Ijtihai or Utihtan could flever acquire the force ol 
law without either being accepted unanimously {IjnM') or 
having the approval of the majority {Jamhoor). This expl^ 
why the phrases like (unanimous agreement), 

jjj -~il (majority agreement) and Agfa (adopted 

judgement) are appended to the expression of final opinions by 
our jurists in discussing legal matters, and it signifies that 
their opinion had finally to obtain legal sanction in order to 
become a law for Muslims. 

These unanimons or majority decisions can be of two 
kinds : 

FirHly, those which have always been accepted by the entire 
Muslim world or by the majority of j^Iuslims. 

Secondly, those based on the unanimous agreement of the 
Muslims of a particular oountry at a particular period, or of 
their majority. 

Deoisioni ooming under thq first category, if based on 
unanimous agreement, are not subject to review and shonU 
always be aooepted as part and parcel of .Muslim Law. 
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Deowioas made by majority agreement can be accepted aa 
law only if the majority of the Mualimi of the country wherein 
th^ have to be promulgated ^so acee^ them» as such. If 
the majority of that country aocepts them, they will become a 
law for this country, otherwise not. 

So much about the past. As for the future, the laws which 
are accepted unanimously by majority of the Muslims of this 
country, will be enacted here. In the past too, this has been 
the^ practice and no law used to operate wiUiout either tiie 
unanimouB auroral or the approval of the majority of the 
MusUms. And it is this method which is praotioable even 
to^y. I do not think that any other prooedue can be 
prescribed from the democratic point of view either. 

A queaUon may be asked as to what would be the position 
of those Muslims who might not agree with the majority .1 
They are entitled to demand the enforeemen^ of their own Code 
In their personal matters and this demand of theirs must be 
aooepted. But, of course, the **Law of the Lacid’’ shall be the 
one which has the sanction of the majority. 

I mn sure that no Muslim of any sect would ever adopt the 
foolish position of preferring the oontijraanoe of un^Islamio laws 
in P^stan on the gronnd that he is not in c^^reemeot with the 
views of the majority of Muslims on certain points of Islamic 
Law. Obviously we cannot discard the Islamic way of Ufe 
simply because we are not unaaimous on all details of law. 
Has there evm* been or ean there ever be any law or systepi of 
life on all details of which all its followers were, are or can ever 
be mmnimoQs ! What do you say about the legal system, that 
is in force ih the country at present or anywhere else t 


1 . This objection was blown np by the complete agreement of the 
'CTIom' of all schools of thongbi in the Conventions held in 1951 and 
J963 at Karachi. In those Conventions, theunanimously 
formulated the Basic Principles of the Islamic State (see Appendix I) 
and also moved Amendments to the Basic Principles Committee’s 
R^ort (see Appendix II). This objeeSioti, therefore, has absolutely 
; no ground. ^Xdiior, 
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4, The Problem of NoD-MtHllm Miaorltlei 

The last important objeotion in fh.a . . . 

SCiuMms. * *«'OT6d by the roligiou, lews of the 

«.d *««'<>«• --y .up.raoi .1 ob.er„tio„ 

«*»di„fp.teth.fog.,.h“ 

" 'tt"rr rh‘t “ 

^de™ worid the ™.l diffe,™.. b.t,«„ 

..tiled .wording to bi, „„ Pe,„„, j,,, "* 

Minority group .hould fwi .f,.id .h.t ». ’onU Tb™ !' 

The qtte^tioo thet ooir remeiaa to be de&Tt wUk • Tm. 
3 ho«ld be our ‘lew of the leadT I 7 hi^ iH. 7 . ^ 

IMtio. .nd fairma, tb.t tb. L,w .hiob .oniB.nd. tb.^l™"'* °f 
om, „t.i„r„y .h„e h.. tb, right to hooo... ,h. Lafo^rh^, 

I.git.'l^frf^tr.oTirre.T. • % ‘a.ir 

tbi, d.n,.nd .. Islan. itaolf .njoia. ™ t^dr,, Tufir”": 

for tb. ..Zf Z,Z“tbr Wh -““'J' 

But now wboo w, are „u,t.ra of our d.ali,y, *. 
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replace Islamio Law by those of any other type withont 
oonsoioue apostasy and betrayal of Islam. Are the minorities 
really entitled to ask the majority to giye np its religion and 
its way of life 1 Hare they the right to demand that the 
majority shonld give up the principles which it considers right 
and adopt others which are against its convictions 1 Or, is it 


reasonable that in a multi-religious country all the communities 
shonld become irreligious ! If the answers to all these questions 
are in the negative, I'find no reason why 'Islamic Law’ should 
not become the ‘Law of the-Land* in a country where Muslims 
are in a predominant majority.i 


) 


1. Mowver, tlie truft lioaUioa ii tb* of the 

Chriifcitos itt the Tint Cooetituest Aeieabl^ of Fekieten end tome of 
the leeden of the eohedoled who form the most impprtent 

minority, have demondsd th« eatabtialiioeDt of an Islamio Btato for 
they hold that thoir right* oan be bettw aafegaarded in tnoh a ■tate. 
They know that an Islamic State doe* not permit any chasm to e*i*t 
between preeept and praotioe. AU Uusiima are under an obligation 
to do what their religion oommand*. And if they violate, they can 

do *0 only at the oo*t of their own religiotv—oay, their very faith and 
Bslvalion.—ifdfier. • 



Chapter 2 


Legislation and Mjtihad' 

in Islam 


MAULANA ABUL A^LA MAUDVDI read apaper 
entitled *Bole of IjHhad and Scope of Legialation in 
Islam’ at the Colloquium on Islam io Cultare held at 
Lahore in January 1958. He was a delegate from 
Pakistan aod was alto a member of the Organisihg 
Committee of the Colloquium. This paper eonstitutes 
first section of the present chapter. Its second section 
consists of the reply which be gare to the objections 
raised at his said paper. The third and the last 
section has been taken from a note of Maulana 
Maududi which he wrote in reply to a query and which 
was published in Ulami Qanoon Number, 

Vol, ir (Vol. 12 : No. 7).— 
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M Ade<)M4^ appr^Utlon of th« Bal>}#ot oadec disonuiODi 
two basio fbpta have to be olearty bom# in miiid, vis; 

(i) tbe Soveragniy of Qod, az^i 

(ii) the prophethood of Ifohominad (peace be upon him)« 
Ulam adatits ofno tovereignty except that of Qod and, 

oonseqnmtly, does not recognise any Lav*giver other thaa 
Him. The Cono^t of the Baity of God, as advooatedt by the 
Qor’an, is not Htelted to Hts being the sole object of worship 
in the religions sense alone. Along with it, He is invested 
with oom;^te ^I^a! sovereignty’, in the sense in wbioh the 
term is nndmtood in Jnrispredence and Political Science. 
This aspect of the legal sov^eignty of God is as mnoh and as 
clearly emphasised by the Qur’an as the one perteining to His 

4 

being the only deity to be worshipped^ Aecording to the 
Qur’an these twin facets of the Divinity of God are the tins 
gna non of the Divine Entity and are so vitally interlinked 
that a oegatioo of either Ipso/scio infringe# the very concept 
of His divinity. And the Qur’an leaves no room for the 

4 

impression that the divine law may mean merely the law of 
nature and nothing more. On the contrary, it rears the entire 
edifice of its ideology on the basis that mankind should order 
the^ffairs of its ethical and social life in accordance with the 
law (Shari*ah) that Qod has oommunicated through His 
Prophets (may His blessings been them). It is this submission 
to the revealed law and surrmider of one's freedom to it that 
has been assigned the name of Islam (surrender) by the Qur'an. 
It denies in the olearst terms the light of man to exercise any 
discretion in such matters as have been decided by Allah and 
Bis Prophet (peace be upon him). 

Says the Qur*an : 

"It is not for the faithful, man or woman, to decide by 
themselves a matter the| has been decided by Allah 
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and HIg meisenger, and whoaoerer commits an affront 
to Allah and His measengar is certainly on the wrong 
path’*. (3^ : 3«) 

I 

PROPHETHOOD OF MUHAMMAD (pbuh) 

The socoud point wliicli is as fundamental in Islam as is 
the Unity of God, is tho finality of the Prophethood of 
Muhammad (may God'e blessings be on him). It is really 
1>ecau6e of this factor that the concept of the Unity of God 
transforms itself from an abstract idea into a practical system 
and the whole edifice of the Islamic way of life is raised upon 
this foundation. According to this concept the teachings of 
all the earlier messengers of Allah have been incorporated, 
with numerous important additions aud alterations in tho 
teachings of Muhammad (may God’s blessings be on him). 
Honoo those teachings oonstituto ihe only source of Divine 
guidance and law, as no further revealed guidance is to oomo 
to whiolt it may become necessary for mankind to turn. It is 
this disponsation by Muhammad (may God’s blessings be uu ^ 
him) that constitutes the SUPREME LAW which ropresonta 
the Will ef Ood, the real Sovereign. This Law has bocu 
bequeathed to us by the Holy Prophet (peace be upon him) in 
two forms : 

First : the Qur’an which embodies, word by word, the 
instruction and commaodmoota of God and is His unadulterated 
word. ^ 

Second : the ideal conduct of Muhammad (may God's 
blessings be on him), that is to say which elarifios, 

explains and exemplifies the moaning of the Qur’an. 

In fact tho Holy Prophet was not merely tho boarer of a 

message having nothing more to do than transmitting the W'ord 

of God to mankind. He wan also the Divinely appointed loader, 

the ruler and the teacher.* The duty laid on him was to explain^ 
- ■— « 

1. Al.Qur'an, 01 : 9 ; 3 : 164 ; 62 : 2^Bdii0r. 

2. AbQur'an, 10 : 44 \xnd 
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and illustrate the law of God by bis words and deeds, to make 
people understand its real import, to train indmdaals and form 
them into a disciplined body, and with their aid to initiate a 
struggle for the reconstruction of society, and finally, to mould 
the society into a reformed and reforming state and thus to 
deman sir ate how an ideal oiviliaation, founded on the principles 
of Islam, could be established. This entire life-work of the 
Holy Prophet, which was completed in twenty-three years of 
his prophethood, is the Sunnah which in conjunction with the 
Qur’^an formulates and completes the Supreme Law of the real 
Sovereign and this Law constitutes what is called ‘^Shari^ah** in 
Islamic terminology. 

SCOPE OF LEGISLATION 

From what has been stated hei^tofore one is apt to think 
that these fundamental facts leave no room for human legisla¬ 
tion in an Islamic State, becaose herein all legislative functions 

vest in God and the only function left for the M^uslims lies in 
their observance of the God^made law vouchsafed to them 

through the agency of the Prophet* The fact of the matter, 

however, is that Islam does not totally exclude human legisla* 

tion. It only limits its scope and gudies it on right lines. 

Human legislation, according to blam, is and should be subject 

to the Supremacy of Divine Law and within the limits prescribed 

by it. 

Now I proceed to describe the scope and limits of this 
legislation which, in Islam, takea the following four forms : 

1. Interpretation 

In certain matters the Qur’an and the £IunnaA have laid 
down clear and categorical injunotions and prescribed specific 
rules of conduct. In such matters no jurist, judge, legislative 

body, not even the Ummah as a whole, can alter the specific 

✓ 

injunctions of the Shari^ah or the rules of behaviour expounded 
by it. This does not mean, however, that there is no scope left 
for legislation in this sphere. The function of human legislation 
in relation to such matters lies in 

(a) finding out exactly and precisely what the law is ; its* 
nature and extent, 
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(h) determining its meaning and intent, 

(^0 inrestjgating the conditions for which it is intended 
and the way in which it is to be applied to the 
practical problems, 

(d) working out minor details in the case of such laws as 
are too brief for a straightaway application in actual 
life, and 

(f!) determining the extent of its applicability or non- 
applicability in case of exceptional circumstances. 

2. Analogy 

Then there are those types of problems about which 
although no speoiflc injunotions hare been laid down in the 
Shari*ah, but prorisions hare been made about some analogous 
situations. In this sphere the function of the legislature would 
be to Apply such injuiictions, after a precise appreciation of the 
reasons and causes underlying them, to all those matters 
wherein identical causal connections actually exist and to 
exempt all such cases from their application wherein these 
connections are non-existent. 

9. lofereoce 

There is yet another category of human aSairs about which 
the Shari*ah has prescribed no specific guidance but has laid 
down broad principles or indicated the intention of the Lawgirer 
as to what is to be encouraged and what is to be discouraged. 
In regard to such * affairs, the function of the legislature is to 
understand the principlea of the Shari*ah and the intention of 

the Law-girer and formulate such laws about the practical 
problems as are based on these priaciples and fulfil the intention 
of the Lew-giver. 

4. Provluce of lodepeDdent Leglslatioii 

Apart from these, there is yet another vast range of human 
affairs about which the Shari*ah is totally silent. It has neither 
made any direct provision iikrespect thereof nor is there any 
guidance for identical or kindred situations so as to enable us to 
draw an analogical inference therefrom. This silence is by itself 
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indiofttiTe of the fact that the Supreme Law-giver has left it to 
human beings to decide such matters in their own discretion 
and judgement. Hence independent legislation can be resorted 
to in such chbos but it must be in consonance with the real sujrit 
of Islam and its general principles and, what is more important, 
siiould in no way bo reptigoant to the general pattern and 
temperament of Islam. It muat naturally and appropriately 
fit into the general scheme of the laiamio ideology. 

IJTIHAD 

The whole of this legislative process which makes the legal 
system of Islam dynamic and makes its development and evolu¬ 
tion in the changing oiroiimsUnces ptasihle. results from a parti¬ 
cular type of acadenrfo research and intellectual effort which, in 
the terminology of Islam, is called Jjlihad. Literally the word 
Ijlihad means to put in the maximnm of effort in performing a 
job hut technically it signifies ‘maximum effort to asoertain, in 
a given problem or issue, the injunction of Islem and its real 
intent’. Some persons seem to be labouring under the erroneous 
impression that Ijtihad means completely independent use of 
one’s opinion. But no one conversant with the nature of the 
Islamic Law can imagine that there can be any place for this 
kind of independence in the legal system of Islam. The real 
law of Islam is the Qur’an and the flunnoA. The legislation that 
human being may undertake must rasentially be derived from 
this Fundamental Law or it should bewithin the limits prescribed 
by it for the use of one’s discretion or the exercise of one s 
opinion. For Ijtihad that purports to be Independent of the 
.•^harVah can neither be an Islamic Ijtihad nor is there any room 
for such an incursion in the legal system of Islam. 

Essential Qualiflcatlons 

It is clear from what haa been said above that the purpose 
and object of Ijtthad is not to replace the Divine Law by man¬ 
made law. Its real object is to properly understand the Supreme 
Law and to iinpart dynamism to Uie legal system of Islam by 
beeping it in conformity with the fundamental guidance of the 
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Shari^ah And abreast of tto ohanging conditions of the world, In 
Tiew of this basic fact, no healthy Ijiihad is possible unless our 
law-makers are equipped with the following qualifications : 

(1) Faith in the Shari'dh and oonriction of its truthfulness ; 
a sincere intention to follow it; absence of any desiro 
to act independently of it : and the will to derive 
inspiration and acquire ail objectives, principles and 
values from it and not from any other source. 

(2) A proper knowledge of the Arabic langua^, its 
grammar and literature because the Qur'an has been 
revealed in this language and the means of ascertaining 
ih^Sunnah also depend npon this medium. 

(3) Such knowledge and insight in the teachings of tho 
Qur’an and the Sunnah as would enabh^ one not only 
to be conversant with the details of Islamic iujunctions 
and their application in actual practice but fully to 
appreciate the basic principles of tho ^hari^ah and its 
objectives, One should know, on the one hand, the 
Shari*ah '0 over-all reform scheme from human life and, 
on the other hand, the exact place of each aspect of 
life within the frame-work of this oompreheasive 
scheme, the linea on which the Shari*ah desires to 
mould human life and society and the objectives 
underlying it. In other words, such knowledge of the 
Qur’an and the Snnnah is tho Wne qua non of 

would enable one to grasp the kernel of the SharVah. 

(4) Acquaintance with the contributions of tho oarlior 
jurists and thinkers (Mujtakidin) of Islam. 'Phi.s in 
necessary not merely for training in the techni^juo of 
IjUhad but also for tho sake of ensuring (fontinuit\ in 
the evolution of Jaw. Of course it is not, and should 
not be, the purpose of Ijiihad that every generation ma}* 
necessarily destroy or discard what previous genera 
tions have built and thus try to build the wf ^lt 
structure afresh. 
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(6) Acquaintance with the problemt and conditions of our 
times-thenewproblemaofUfetowhiohan answer is 

sought and the new conditions in which the principles 
and injunotionB of the 8hari'ah are to be applied. A 
correct appreciation of the current problem is extremely 

essential for the proper exercise of Ijtihad. 

(6) Commendable character and conduct according to the 
Islamic ethical standard. Absence of this virtue is 
bound to affect adversely the quantum of public trust 
in the legislators. A law made by the Ijtihad of un- 
worthy individuals, devoid of good moral character, is 
nob likely to inspire tespeot and confidenee m the 

Muslim people. 

The above description of the essential qualifications does 

not entail that any one undertaking should produ^ 

certificate before the commencement of his assignment that he 
ITfuUy possessed of them. Rather the idea is merely to show 
that a healthy development of Islamic law on 
through Ijtihad is pojsible only if the system of legal 
Ind loition starts producing learned men of such calibre and 
quaUflcatioGS. Any legislation undertaken without these requi- 
sites would neither ft into the legal system of Islam nor would 
it ever be palatable to the Muslim society to accept and 

digest it. 

Technique of Iltihad . e j 

Just as Ijmod and any legislation baaed thereon depends 

for its popular acceptance on the ability of those responsible for 
it. similarly its success would, t6 a large degree, depend upon 
the employment of a correct method and proper techmque. A 
Mujtahid, whether he is engaged in the interpretation of injunc 
tions or is busy in analogical reasoning or in drawing inferences, 
has, in any event, to base his reasoning on the Qur an and the 

Suur.ah. Kven while indulging in ‘independent legislation in 
fUe sphere of permissible (Jf«6aA*) he must clearly ostaWi.h 
that the Qur au and the .VawiwA have not laid down any rule or 
Xirder nor even have furnished a basis for any analogy for that 
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particular issue. Furthermore, the methods adopted for putting 
construction on the Qur’an and the Sunnah should be reasonable 
and well-recognised. While arguing from the Qur’an it is imper- 
utive to interpret the meaning of a verse in aooordanoe with the 
requirements of the language, i.e., Arabic lexicography, grammar 
and established usage which should fit into the context of the 
verse and may not be in conflict with the observations made 
elsewhere in the Qur’an on the same topic. In addition to that, 
if it is not positively supported by word or deed of the Prophet, 
at least the Sunnah be not oonirary to such meaning. While 
drawing upon the jSunttah in ooneonanoe with the considerations 
of language, its rules and the context, it is also essential that 
the traditions which are relied upon about a particular matter 
are authentic ones in accordance with the principJes concerning 
this branch of knowledge (of Traditions), that other relevant tra- 
ditiona are not ignored and no single citation (Kh<ibar*s*Wahid) 
is allowed to hold its own against a Sunnah that has been well* 
established on the strength of authentic sources. Any Ijtihad 
based on wishful interpretation and in disregard to these 
precautions even, if raised to the status of law by dint of politi¬ 
cal power, will neither be accepted by the collective conscience 
of the Muslim community nor can it form an integral part of 
Islamic system of law. As soon the political power enforcing 
such a law disappears from the political arena, such a law would 
bcfthrown into the dustbin. 

How ytiliad attains the status of law 

A number of methods have been recognised in the legal 
system of Islam whereby an Ijtikad acquires the force of law. 
Firstlyt consensus of opioion (Ijma*) by the learned men of the 
community. Secondly the IjtUkod of an individual or a group of 
individuals may gain wide popularity and people may suo moio 
adopt their verdict, for instanoe, the Jjiikad of the Hanafite, the 
Shafetite, the Malikite, and the Hanbalite schools of law w«^re 
voluntarily accepted by large groups of Muslim masses. Thirdly. 
a Muslim government may adopt a particular piece of Ijtihad 
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as its law, as for example the Ottoman government ha<^ adopted 
the Hanafi Law as the Law of the Land. Fourthly^ an institution 
may be constitutionally empowered in an Islamic State to l^is- 
late and it may enact a partionlar piece of Ijiihad in the form 
of law. Apart from these four methods, any Ijiihad performed 
by various Muslim scholars can be no more than a verdict 
{faiwa). As regards the judicial pronouncement of the judges 
{Qadn), they are enforceable as law only in respect of the 
particular case in which a court may have pronounced them and 
they may also have the force of a precedent but they cannot be 
classiiied as law in the true sense of the term so much so that even 
the judicial pronouncements of the Right Guided Caliphs-^given 
by thorn in their judicial capacity as Qalis —did not acquire in 
Islam the force of law. The concept of the ^^judge*made-law** is 
foreign to the legal system of Islam. 

II 

THE PLACE OF SUNNAH IN ISLAMIC LAW 

I will try to answer as briefly as possible the criticism that 
has been offered on my paper on : *The Role of Ijiihad and the 
Scope of Legislation in Islam.’ 

1. The first criticism relates to the status that has been 
assigned to *8unnah* along with the Qur'an. In dealing with 
this I should like to mention a few points in a certain sequence 
so that the problem may be clarified. 

(«) It is an irrefutable historical fact that after receiving 
the prophetic assignment, Muhammad (peace be upon him) did 
not stop at the mere transmission of the Qur’an to the people 
but led an all-comprehensive movement which resulted in the 
evolution of an organised Muslim society, a new system of 
civitizatiuu and culture, Md the establishment of a state. The 
question arises : In what capa^uty did the Prophet perform those 
funrtions which wei'C in .'addition to the mere transmission of the 
Qur’an ? Wero tliese tests [wformed in his prophetic capacity 
in which he reprcsentvii thoSwill oY God in the sain© way as it is 
represented in the form of the Holy Book I Or did his prophetic 
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status end with the transmission of the Qur’an and thereafter 
he merely acted like an ordinary Muslim individual whose words 
and deeds did not possess in themselves any legal authority ? If 
the former, then there is no alternative hut to accept the 
Sunnah as possessing legal authority along with the Qur’an. If 
the latter, then of course there can be no ground for treating it 
as law. 

(n) The Qur’an gives a very clear verdict in this matter by 
stating that Muhmmad (peace be oA him) was not merely a 
messenger but a divinely^appointed leader, ruler and teacher as 
well, rendering obedience to whom is obligatory on the Muslims 
and whose life had been put forward by God as an ideal to be 
followed by the faithful. Reason and intellect fail to conceive 
that a prophet is to be treated as each to the extent merely of 
transmitting the word of God and, thereafter, be is reduced to 
the level of a common man. In eo far as the Muslims are con* 
oerned they have, from the advent of Islrm up to this day, 
unanimously upheld, in ev^y age and clime, that the Holy 
Prophet was an ideal to be imitated, and his injunctions and 
inhibitions were obligatory oo the believers. Even a non^MusIim 
student of Islam cannot deny the fact that the Muslims have 
always assigned this position to the Holy Prophet and on this 

A 

very basis his Sunuah has been treated, along with the Qur'an, 
as a source of law in the legal system of Islam. I cannot indeed 
imagine how anyone can challenge this legal aspect of the 
Sunnah unless he takes up the position that the Holy Prophet 
was a prophet only in eo far as ho transmitted the Holy Book 
and his prophetic status ended with the performance of this 
duty. And if anyone puts forward such a claim he will have to 
state whether he is assigning this position to the Holy Prophet 
on his own or whether the Holy Qur’an itself has assigned it to 
him. In the first case his stand would bo no concern of Islam at 
all, while in the second case he \\\1 have to adduce some proof 
of his claim from the Holy Book. 

✓ 

(Hi) On accepting the Sunnah as a source of law, the ques¬ 
tion arises, as to how it can be ascertained. How can we find 
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out what Sunnah had boen bequeathed by the Prophet who was 
raised so many centuries ago ! In this connection it should be 
remembered that this is not a problem with which we or© con¬ 
fronted for the first time hfter the lapse of 1377 years. The 
following two historical facts are incontrovertible. 

The first one is that the community and the society which 
were formed on the basis of the teachings of the Qur’an and the 
Sunnah of the Holy Prophet, on the very first day of the advent 
of Islam, has been continuously in existence ; its life was not 
interrupted by a single day and its institutions have been work- 
ing all the time without any break. The deep similarity which 
exists at present among the Muslims the world over in respect 
of their beliefs, mode#of thinking, ethical standards and values, 
acts of worship and mundane affaire and in their social concept 
and ways of life (wherein the elements of similarity* are more 
than those of disparity and whieh is the largest iundamental 
factor In keeping them together as an I7mmaA despite being 
scattered all over the surface of the earth) is a positive proof of 
the fact that this society was established on a Sunnah and that 
tradition has continued without interruption throughout these 
long centuries. There is no ^‘missing link’’ for whioh we may 
have to search in darkness. 

The second historical fact which is equally .potent is that 
the Muslims have, in every age, after the death of the Holy 
Prophet, been endeavouring oonsistently to ascertain what 
exactly his established Sunnah i8» and whether any novel factor 
(bid^a) was entering into their system of life through some 
forged means. They neither were nor could afford to be careless 
about investigating and ascertaining the Sunnah because it had 
the status of law for them, it formed the basis of judicial deci* 
sions in their law-courts, and all their affairs, were being 
managed in accordance with it. The means of this research 
and the results thereof have been* bequeathed to us from 
generation to generation, from the time of the first Islamic 
Caliphate right up to our own times, and the labours of each 
generation have been .fully preserved. If one understands these 
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two historical facts fally and properly and then makes a scien* 
tifio study of the means by which Sunnah is to be ascertained, 
he will never fall a prey to any misgiving that he is faced with 
some insoluble puzzle. 

(ic) There is no doubt that there have been numerous 
differences in the matter of ascertaining and establishing the 
Sunnah and such differences can also arise in future. But then 
similar differences haye ocenrred, and many indeed will occur in 
future, even in the matter of interpreting a good many rules 
and injunctions of the Holy Qur*an. If such differences cannot 
form an argument for giying up the Qur’an why should they be 
made an excuse for giying up the iSunnoA I The principle has been 
accepted in the past (and eyen now there is no alternatiye but 
to accept it) that whoever puts forward anything as the in¬ 
junction of the Qur’an or the injonotion of the Sunnah should 
produce his arguments in support of his claim. If his argument 
is sound, it will be accepted by the learned men of the Utnmah 
or at least by a large section of them and anything which would 
be devoid of conyincing argument will itself fizzle out and will 
not be able to gain any ground. This is the principle on the 
basis of which milUoos of Uuslims in various parts of the world 
have agreed on a particular joristio'school of thought and large 
blocs of their populations have established their social system 
on the strength of a particular interpretation of the Qur’anio 
injunctions and'a particular set of the proved Sunnah, 

2. The second criticism that has been offered about my 
paper is that there is contradiction in it. A certain critic has 
sought to point out that on the one hand I have stated that no 
one has the authority to change the clear and positive injunc¬ 
tions of the Qur’an and Sunnah^ and on the other I have said 
that in exceptional conditions and circumstances JjUhad can be 
utilised to ascertain the situations justifying deviations from 
these inj auctions to suit the exigencies of the time. I have not 
been able to appreciate the nature of the alleged contradiction. 
Every law in the world makes provisioD for exceptions from the 
general rules in abnormal and extraordinary situations. In the 
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Qur’an also there are numeroue examples of such couecssions 
and from theee the jurists hare deduced the principles which 
have to be borne in mind in regulating the limits and occasions, 
for the concessions, e.g., the dictum 'necessities make certain 
inhibitions legal’ ; or that 'difficulties attract oonoessiona’. 

3. The third criticism has been extended to all those who 
have mentioned some conditions for Ijtihad in their discourse 
and as J am also one of them, it is incumbent on me to answer 
it. 1 would respectfully submit that the conditions mentioned 
by me may be studied over again and then the particular condi* 
tion which is sought to be annulled should be pin-pointed. Is it 
desired to rule out the condition that those undertaking Ijtihad 
should be sincerely desirous of following the dictates of the 
Shari*ah and not wanted to overstep its limits t Or the condi- 
l/iontbat they should be conve»ant with the languago of the 
Qur’an and the Sunnah % Or the condition that they should 
have made such a deep study of the Qur’an and the Sunnah as 
would enable them to fully understand the system of the 
Or that they should bo oogDizimt of the contributions 
made by the past MujtahidlnX Or the condition that they should 
be conversant with the problems and affairs of the world ! Or 
again that they should not be persons of bad conduct and devoid 
of Islamic moral standards I Whichever of these conditions is 
considered to be unnecessary by the critic should be speciBed 
precisely, To say that in the whole Islamic world not more than 
ten or twelve persons can be found who fulfil these conditions 
and come up to this standard^ is» in my view, expressing a very 
poor opinion about the Muslims of the whole world. Perhaps 
even otir opponents do not consider us* to be so degraded as to 
think that we Muslims of the whole world cannot x)rodac6 
more than ten or twelve persons possessing such qualifioations. 
Nevertheless, if anyone wishes to dash the door of Ijtihad wide 
open for every Tom, Dick and Harry, qualified or unqualified for 
the job, he may do so. But I shouIB like to know how he will 
be able to make the Muslim publicawallow the results of Ijtihad 
thus undertaken by men who are devoid of good conduct and 
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Bound learning and whose motives and sincerity is looked upon 
as doubtful and questionable ? Can tliopoi formed by 
such people over win the support, confid^nre and loyalty of tlio 
people 1 And if it cannot, as it is bound to, then of what value 
would it be for ns and the posterity ! 

Ill 

IJTIHAD. IJMA‘ AND SHCRA 

Outline : 

It sttniB that the peoph art ffoing to the opposite extremes in 
dealing with the nature andseope of Ugislalinn in Islam. Some say 
that there is no scope for legislation in Islam. Law has been revealed 
by Ood and His Prophet and the Muslims are left only to follow the 
law in the prescribed form. Some others hold that there is unlimited 
scope for free legislation in Islam and they say that the rulers are 
entitled even to change or make amends in the forms of' worship 
(Ibadaat) determined by the Holy Prophet. For instancey they 
permit them to change the form of the prayer, of the fast and the like. 

Please let us know what is the real seopc of legislation in 
Islam and whal form can legislation take in an Islamic State. 
Please also let us know what is the legal position of the ])eTSonal 
and consultative verdicts of the right^guided Caliphs and of the 
opinions of the legists of the past. Also throw some light on the 
concepts of Ijma* and Shura. 

Answer : 

1. In Islam, there is no scope for legislation in the field of 
worships. Their forms have been laid and cannot be changed 
or amended. But in the field of individual and social affairs 
{Mu^amalat) there is a limited scope for legislation in matters 
about which the Qur’an and Sunuah are silent. 

The basic principle which bolds good in Islamic law Is that 
in respect of worships, do what has been prescribed and do not 
innovate ; while in respect of tlie general affairs of life, follow 
that what has been commended, avoid that what has been 
forbidden, and where the Law-giver has not given any guidance 
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you are free to act ob your own viaion and decide aoeotdingly. 
Shatibi in his book AUrOsam states this principle in the 
following words : 

'‘The rule for worships is a little different from the one 
for general affairs of life. In general affairs the law is 
that where the sovereiga is silent, the people are free 
to act on their own vision. This is the field of 
permissibles. Bat contrary to this, in respect of matters 
of worship and prayer no such thing can be adopted 
which has no basis in the Shari*ah. For Hbadaat are 
directly related to ihecleiM* oommand and the will of 
God. The reason foft this distinction is that in the 
general worldly matters we oorseWes may, with tbe 
help of our own intellect, discorer the right path, but 
intellect cannot guide os in the realm of worship. It 
cannot tell us how to get nearest to the Lord*\i 

2. In the realm of the general affairs of life (Mu'amalat) 
legislation can be made in four fields, viz : 

(t) loCerpretatioiii i.e., tbe ascertainment of the intent and 
the meaning of the nass (a Qur’snio rerseor established 
tradition) in respect of matters about which a oommand 
in the nature of order or forbiddanoe is ayailable from 
the Law-giver. 

(u) Analogy. It consists in applying to a certain case 
about which no specific guidance is pro Tided, a command 
which has been given by tbe Law-giver for a similar or 
liko case. This is done by discovering the reason or 
the effective cause («72oA) of a certain commandment 
and to apply it to cases where the same effective cause 
is present. 

(ni) Inference and Ijiihad. This is the application of the 
general principles of the to the ordinary, 

minor and day-to-day problems and an endeavour to 
formulate, on the basis of suggestions, indications or 


1. Shatibi, Al-lUiaam^ Vol. II. p. 116 (Matba' Mustafa Muhammad, Cairo). 



Ltghlaiion. and Ijiikad in IHam 


87 


impIioatioxiB of tho iniunctions of the Shari^aJit an 
overall view of lifo as the Latr-givor would like it to be. 
(tV) New Legislation. To formulate, m respect of those 
problems about which the Law-giver has provided no 
guidance, new laws which are in conformity with the 
ultimate objective of Islam, and are capable of meeting 
the real needs of the people and thus are expedient 
and are not repugnant to the spirit, temperament and 
the overall system of Islam. Muslim legists have called 
this *MunaUh MurftaloK and *l8tihsan\ By mamleh 
mnrsaioA are meant 'all those expediences which have 
been left to our own choice and nothing has hoon pros¬ 
cribed either way*. ItHhfian, on the other hand is, in a 
sensej a oonoept of equity, wherein although a certain 
commandment is arrived at through analogy {Qiyas), 
but because of greater and wider expediences admissible 
in Islam, the dictate of expediency is given prefenmoc 
over the apparent inference through analogy. 

3, The concepts of interpretation, analogy and inference do 
not need any further elucidation, but those of mamhh murmlah 
and i8iih$an do need some explanation. Shatibi has discussed 
these problems in a masterly way.t proves with incontrovort- 
ible arguments that legislation under masahh mur^alah does not 
amount to totally independent and unfettered legislation. There 
are certain conditions which mast be fulfilled and they are : 

(a) The legislation so made should bo in conformity with 
the objectives oi the Shari'ah and not repugnant to 
them in any way. 

(t) That it should be intelligible and acceptable to the 
people when presented before them.^ 

(e) That it should be made to fulfil any real and genuine 
need, or to remove any genuine difficulty.^ 

1, Soo Shatibi. Al-Pti^am, op. eit, * 

2. This means that it should not be contrary to tho general notions of 
rousoiis as accepted by the Mualim society— Edi«/r. 

%, Shatibi, Al-lUioam, Vol. IT, pp« HO-lt, 
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Shatibi also discnsses the prinriple of istihsan in detail. 
According to him, istihsan conaiata in the rejection ofQiyas end 
the acceptance of the dictate of equitj and expediency in a case 
where an inference from Qiyas leads to a situation which involves 
in the eyes of the jurist, any such tangible inconvenience, 
discomfort or loss which the 8hari‘ah wants to avoid, is against 
the express good of the people or is repugnant to an admissible 
custom. Thus in case of ialihtan, the apparent dictate oiQiyas 
can be rejected only if there is a genuine case of equity and 
tliere are strong arguments to support and establish it.i 

4. The opinion, fatwa, or reaearch of a legist or jurist, how¬ 
ever high, in respect of the above discussed four fields, will at 
best be only an expert opinion or a research conclusion, and will 
enjoy as much weight and respect aa is commensurate with the 
strength of the argument and the academic position of the legist. 
But such opinion will not amount to LAW. To give it the 
status of law it is essential that the legislative council of an 
Islamic State, consisting, aa it must, of the men of authority 
and learning, should enact that interpretation, Qiyas, inference 
ijtihad, istihsan or tsftaioA into LAW, through its ^ma* (oonswi. 
SUP) or majority decision.^ 1 would like to substantiate this 
point by some examples from the period otKhilafat t-Rashidah. 

(») The Qur’an has prohibited the drinking of liquor, but 
no specific punishment has been prescribed for the 
offence in the Book. The Holy Prophet imparted 
different punishments to different offenders — each 
suiting the specific case in which it was awarded. As 
such, he did not prescribe any specific punishment 
(hadd) for this offenoe. Ahu Bakr and 'Umar gave the 
punishment of forty stripes to the offender but they 
too did not make any law to that effect. During the 
reign of ‘Uthman, when the number of offenders 
increased, the problem was presented before the 
Majlis-i-Shufa. In the meeting of this council, 'Ali 

h Shutibi, pp« J18-19p « 

2, Soe also Cliapter No. V, FirM PHnagiiea oj cni JsUmic 



LtgidlaHon and Ijittad in leUm 

made, a brief but impmaiTd speech and suggested that 
eighty stripes be laid as punishment for the crime. 
They unanimously adopted this suggestion aod through 
this ijma* the decision became law.^ 

(it) It was enacted during the KhiUifat^$*Rashidah that a 
worker or manufecturet was responsible for the com¬ 
modity he had been given to work uppn, and if that 
commodity was destroyed while it way with him> he 
would have to make good the loss. For instance, if 
some cloth has been given to a tailor or a piece of gold 
to a goldsmith and the commodity is destroyed while in 
his possession, he will have to make good the loss. This 
decision too was made on the plea made by ‘Ali> He 
argued that although, on the face of it, the worker or 
the manufacturer does not seem to be responsible for 
the loss which is not the result of his own negligence, 
but if there is no such law of vicarious liability, the 
workers will normally become negligent towards the 
properties of others and this would involve a greater 

national loss. Thus it Is expediental to hold him 
responsible for the goods given to him. This law, too, 

was made through ijnia\^ 

(uO *Vmar judicially decided that when in a murder more 
than one person were involved, Qisat should be derived 
from all the aooomplicM. Malik and ShafeH have 
adopted this position. But the decision of 'Ufnar has 
not been regarded ae a part of the law, for it was a 
judicial verdict, and was not enacted into law by an 
ijma* or the majority of the Shura.^ 

(tv) The question arose that: If a person whose where¬ 
abouts were not known and whose wife had, with the 
permission of the court, contracted a second marriage, 
appears, which ^ of the two husbands will have 


1. Shatibi, AUVtisam, Vol, Hr P« 

2. Ibid., Vol. ir, p. 102, 

3 . Ibid,, 11, ip :ii^ 
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preferential right upon the wife I Khula/a-e-BasMdin 

gave quite different rerdiots in such oases. But none 

of the deoiflions enjoys the status of law, for the 

problem was never presented before the ^hura and no 

ijma* was ever arrived at on the same.^ 

6. The above diaoussion clearly shows that the position 

given to the judicial verdicta in the legal system of Islam is quite 

different from the one given to them in the English law. In the 

English law the verdicts of the Judiciary are precedents and 

amount to law as such* But in Islam the decision of a judge, 

which involves a certain interpretation of a nass is the result 

of a Qit/as or an Ijtiiadt wilt definitely be enforced in the case it 

deals with, but it will not become an integral part of the law 

as such. Similarly, a judge too is not bonnd by his own earlier 

judgments. He can later on give a different decision in a similar 
case, provided he has chang^ his views on the subject and has 

realised that his earlier view was not correct. 

6. After the period of the KMa/at-eJtashidah, the institu- 
tion of Shura disintegrated. During the later period different 
legists and jurists formulated their corpus juirs. Thes codes of 
fiqh began to enjoy semi legal status for the simple reason that 
the overwhelming majority of the people of different regions had 
voluntarily accepted the^jA of a certain Imam. For instance, 
Iraq and leasteru provinces adopted the fiqh of Abu Hanifa, 
Spain and North Africa, of Malik, Egypt, of shafa'i, etc. But 
the mere popularity of a certain in a certain region does not 
impart to it the status of law in the real sense of the word. If 
a certain fiijh has become law, it has become so only if a state 
has adopted it as its law, and not otherwise. 

There has been some differenoes of opinion as to the exact 
definition of ijma\ According to 5Aa/s*i, ijma* is complete 
consensus of all the learned on a certain point of law*\ Accord* 
ing to him, there should not be a single opinion against the 
consensus. Ibn Jarir^ Al-Tabari and Aiu Bahr AhJiazi regard 
even a majority decision as ijma*. VThe position of Ahmad ibn 


1. Shatibi, AUVtiiam^ Vol 11, p, 126, 
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Hanlal 10 i hat when he sajs know of no oppoeition to this 
view” that means that he regards that decision as tjma'* 

All are agrood that ijma* is a final authority. This means 
that when the ijma* has been arrived at on a cetain interpreta* 
tion of a vass or on a oortain ijttkad, Qiyas or expediential 
legislation, then such an iJma* is binding on all and most be 
followed, Differences arise only as to the question whether there 
has been an ijma* on a certain legal point or not 1 No one 
challenges the authority of ijma* an such. The controversy hovers 
round the point : whHhp.r il Aas b^&.n (trrierd at or not f 

As far as the period of the Kki\nj4Ui^^tia>hiilah i? concerned, 
there is no difficulty in finding out the %]ma arrived at in that 
period. The institution of Shura was there and all the decisions 
made through consensus or majority verdict are un^^hnued iu the 
traditions. Such decisions can be depended upon as of thu 
unimpeachable authority. Bnt as to the later period, when the 
institution of Shura disintegrated and when there was no proper 
machinery for the achievement of the consensus, it became very 
difficult to know whether there had been an ijma^ on a certain 
point or not. That is why the ijma* of the Xhilafut-c^Sashidah 
is indisputably accepted. But when anyone claims that there 
has been an ijma* on a point in any later period, then all thef 
scholars do not accept the claim. In our own opinioMhijfna' can 
be found out only for the period in which the poHtioar^ystem 
of Islam has been in operation : without this, it is not possible 
to ascertain decisively the existence of an ijma*. 

There is a common misconoeption that 5Aa/e*t, Ahmad ibn 
Banbal and some others do not believe in the existence of 
This misconoeption is the product of a failure to appreciate the 
above-mentioned position. When a person claimed that there 
had been an ijma* on a certain point and did not produce any 
proof of such an ijma*^ these people refused to accept that 
claim. Thus they did not dispute the authority of ijma* as such ; 
they only disputed the occurrence of ijma* on that specific issue. 

Shaft*i has discussed this point in sufficient detail. In his 
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book Jami al-^Tlm he says that it has now become impossible to 
ascertain all the opinions of the ‘Ulama on minor and detailed 
problems because the world of Islam has spread far and wide, 
the 'Ulama hare dispersed and the close organisation of the 
community has shattered. In such oonditions it is wrong to 
claim any tjma* on points of detail. But as to the basic 
principles and the major problems, it can be said that there 
has been ijma* on them, for instance, there has been tjma* on 
the timings of the fire prayers, or the oonditions of fasting etc. 
In the words of Ibn Tatmiya : 

**ljma* means, that all the •Ulama of the Vmmah hare 
agreed upon a certain point. And when it U established 
that there has been a consensus of the entire Ufttmah 
on a certain legal pointy then it is not rightful for any 
person to refuse to accept that. This is so because the 
entire Ummch cannot hare consensus on error. But 
there are many problems about which people think 
that there is ijma* on them, while in fact there is none. 
Rather in some cases eren the opposite riew is correct 
and is upheld’*.^ 

The abore discussion clearly shows that the ijma* and the 
majority decision of the Ummah on a certain interpretation of 
na^a or on a certain qiya$j ijiihad or ezpediential legislation do 
constitute law and are deemed to be authoritatire in Shari*ah» 
If such a law has been enacted by the men of learning and 
authority in the world of Islam, it is binding on all the Muslima 
of the world and if it has been enacted by those of any one 
country or region, then it will hold good for them alone. 


4 


1. Taimiya, Fatawcif Vol. I, p. 406« Uatba* Kurdi8tsQ-al*Ilmiah, Cairc» 
1326 A,H. 
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How to Introduce Islamic 
Law in Pakistan ? 


WHENEVER there is» dUcossion on IsUmio Lsw, 
oue of the most importsnt questions thst is psssed is, 
Bow will il 6e iniroivcedt And thU question is. 
indeed, a very importsnt one. A ohangeoyer to Islamic 
Law cannot be made ovemight. The problem in. Wes 
many a tricky complieation. And it is the dnij of 
the scholars and the administrators to gire their bt 
thought to the problem and suggest and adopt 
praotioal steps to introdooe the . Islamic Law in a 
systematic and scientific way. Maulana Maududi 
discussed the problems inToW in the introduction ot 
Islamic Law in Pakistan in a speech deliyered on 19th 
February, 1948 in the Law College, Lahore, and also 
gaye some praotioal suglestions for its introduction 
in Pakistan. The English translation of that speech is 
presented in the foUowii^ chapter. —Si%tor. 



HOW TO INTRODUCE 
ISLAMIC LAW IN PAKISTAN ? 

I N my previous disoourse' I h.d dealt with the spirit and the 
fundamental precepts of Islamic Law and our duties and 
obligations in this regard. I had also replied to the objections 
lhat are generally put forward about the introduction of Islamic 
Law in modern times and to the criticisms about its efficacy as 
a legal system. That address of mine was of an introductory 
nature. Now I propose to discuss this problem st greater length 
and will explain the course that should, in my view, be adopted 
for the enforcement of Islamio Law in our oouatrj. 

I would like, at the very outset, to dispel some of the doubts 

and misgivings which crowd into the minds of a considerable 

section of our people as soon as they think of the enforcement 
of Islamic Law. Many people on hearing of our intention to 
establish an Islamic State in Pakistan, which would of course, 
be governed by Islamic Law, begin to think that the very 
moment Pakistan is declard an Islamio State, all the present 
laws will he repealed and replaced by corresponding Islamio 
Laws without a miuute’s delay and all in one stroke. 

This misunderstanding is not confined to the common folk 
only. It is found among persons of religious understanding as 
well. They seem to think the day we resolve to mould Pakistan 
into an Islamic State, it should also be the day of the practical 
fulfilment of that resolution. Such people overlook the fact that 
the legal code of a country does not exist in a vacuum. Rather, 
it is deeply interlinked with the ethical norms and the social, 
economic and political order of the country. They do not realise 
that so long as the social set-up of a country does not alter 
radically, the legal system can undergo but little change. They 
also forget that vital changes have been wrought m our lives 
during the period of the British rule and that the entire mode 
of our living has been do-lslamiaod^ It has beon divested of its 

1. Tbs refMsnoe is to Chapter 1, ‘The Tilaialo Law\— 
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Islamic charactered is being governed by principles derived 
from so'urcee other than Islam. Conseqaently. what » required 

of us is to Islamise the entire system of our life. And this, m 

its turn, is an uphill task and demands an enormous amount of 

“‘'"nfridea of the practical problems of modern Ufe 

f»vent but isuorunt of 

revolulionUing tho ooll.otiuo Bf. of . uutou v.ty 

^ • II WAwnB fchev indoI«e in daynlreBming wd orymg 

Tt^^u. — r ^ 

* vvintf best to prevent the esteblisment ot 

ri“.r. zs "tb.i .itb g„uua. tout tb. 

very idea of this venture. ^ 

gradual change 

H we teaUy wish to see our Islamic 
reality we should not overlook the basic law of nature that all 
stable and far-reaching changes in the collective life P«P ® 
come about gradually. The more sudden a 
short-lived it generally turns out to be For » 
change It is necessary that it should be free from extremist bias 

and unbalanced approach. t 

The b,»t oxomplo of thi. ob"**" ‘b” “ 

brought .boot by the Holy Proph.t (p»c. b. «I»” J"") « 
A,.bl.. Ooo who i. «,«.iot«l, e™ .uporfic..By. w.tb the 

hietoty ot the Propbof. .obievemont., koow. that be d.do ot 
enter™ the Mitire bod, of lel.mio L.w .11 .t onee. lo.te.d of 
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step further ud established an Islamic State in Madinah with 
the object of making the entire life of the country conform to 
tho Islamic pattern. After gaining political power and taking 
the reins of administration in Us hands* he (peace be on him) 
started an all •out campaign for the regeneration and the 
reconstruction of the oolleotiTe life of the community of Islamic 
concepts of life : an end for which he had been heretofore 
endeaTouring by means of preaching and persuasion only. He 
(peace be on him) introduced a new system of education—a 
system which, in keeping with the conditions obtaining in his 
time* consisted mainly of verbal instruction and went on with 
the execution of a well«chalked *001 and a systematic plan for an 
overall reform in the moral* social* cultural and economic life 
of the corrupt society of his day. These efforts progressively 
brought about a ra^^cal change in the mental outlook and the 
practical conduct of the people. In oommensuration with the 
progress made in this field the Prophet (peace be on him) 
uprooted the practices of the **Age of Ignorance’’ one by one and 
substituted for them new* moderate and humane principles of 
human conduct. Along with these reforms, the Prophet 
proceeded with the gradual enforceznent of the legal code of 
Islam, and the result was that within a period of nine years, 
the life of the country was Islamised in all its aspects—social* 
political* economic and legal. 

A careful study of the Qur’an and the Hadith reveals the 
gradual and marvellously effective course adopted by the Prophet. 
We find that the Islamic Law of Inheritance was enforced 
in the third year after the migration (Aijfoi). The gradual 
enforcement of the rules and regulations regarding marriage and 
divorce was completed in the year 7 A.H, The enforcement of 
criminal code was spread over a period of many years and got 
its final touches in 8 A.H. An atmosphere congenial for the 
prohibition of wine was created gradually and its absolute 
prohibition was effected in the 8th A.H. Similarly* though the 
evils of interest were stressed early in Meccan life (i.s., before 
£tbe Holy Prophet migrated to Madinah) <yet it was not practi* 
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oftlly prohibited until 9 A.H. when the whole economic Btruoture 
of the Muslim societj had undergone a complete transformation 
and the new social order had been firmly established. 

All this can be very well compared to the labour of an 
architect who, while erecting a building, proceeds gradually 
with his plan. He begins with gathering an adequate number 
of masons and other labourers and procuring the required 
material ; he then levels the ground, lays the foundation and 
raises the walls brick by brick. The roof is laid when the walls 
are ready and thus after continuous and cxtensiTe hard labour, 
he completes the construction of the building. 

The British rule oyer this subcontinent is another such 
instanoe from our recent past. Ae we all know very well, the 
Britishers did not commit the mistake of changing the entire 
setup of Indian life including its legal struotnre all at once. 
The Islamic was the law of the land before their 

arriyal/and it was no easy |ob to wipe ont the current traditions 
of liying and to bring about a thorough Westernisation of the 
entire life. Consequently, for a oonsiderable period of time 
after the establishment of the British rule, the Islamic SAari^uA 
remained in yogue in the country. The oonrts had the Qadis 
to decide the cases in accordance with the Islamic Shari'ah 
which was not confined only to the personal affairs of the 
Muslims but constituted the law of the land. The Britishers 
tolerated all that and took about a hundred years to replace 
the Shari*ah by their own code of law. 

' All this was done yery gradually and systematically. First 
of all the Britishers strained the peopl® who could serve their 
purpose by effecting a change in the educational system of the 
country. Skilfully they propagated their ideas, reinforced their 
propaganda with official power and thus revoltitionised the 
mental attitue of the people. The^ also changed the economic 
order preyailing in the sab«ooatioent. All this resulted in a 
gradual change in the oollectiye life of the country followed by 
a gradual replacement of old laws by new ones, 
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Coming to our oini timoa and our own country, Fakieton, 
if we wUh to promulgate lelamio Law bere it would mean 
nothing short of demolUhing the entire atructure erected by our 
Britiih mastm and .the erection of a new one in ita place. It is 
obvious that this cannot be aebtered by Just an official proolama** 
tion or a parliamentary bill, beoanso it is a stupendous task and 
demands a good deal of hard andaystematio work according to a 
well thought-out and all-embraoing programme. For instance, 
we need a thorough reorientation of our educational system. 
At present we find two kinds of educational institutions running 
simultaneously in oor country, viz., the old religious 'madrasahs' 
and the modem secular schools* colleges and unirersities. None 
of them can produce people needed to run a modern Islamic 
State. The old-fashioned schools are steeped in oonseryatism to 
such an extent that they hare lost all tonoh with the modern 
world. Their education hss loat all contact with the practical 
problems of life and has thus become barren and lifeless. It 
oannoti therefore, produce people who might be able to serre, 
for instance, as Judges and magistrates of a progressive modem 
state. As for oor modern secular institutions, they produce 
people who are bereft of even a rudimentary knowledge of Islam 
and its laws. Uoreover, we can hardly find such persons among 
them whose mentality has not been afi'ected by the poisonous 
content and the thoroughly mateiialistie hi as of modem secular 
education. 

There is yet another difficulty. The Islamic Lsw has not 
hvm in force for the last one century or so. Consequently, our 
Legal Code hss become stagoaot and lags behind the time, while 
our urgent need is to bring it io level with the latest develop¬ 
ments of the modem age. Obviously, this would require a 
considerable amount of hard work. 

There is, however, an even bigger hurdle. Living under the 
dominatioD of an alien power and deprived of the Isltmic 
influences for a long time, the 5 >sttem of our morel, cultural, 
hooial, economic and political life has undergone a radical change 
and is at present far removed from the Islamic ideals. Under 
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snob oircumstaDoes it cannot be fruitful, eyen if it were possible, 
to ohange the legal straoture of the country all at once beoanse 
then the general pattern of life and the legal structure will be 
poles apart, and the legal ohange will haye to suffer the fate of a 
sapling planted in an undongenial soil, facing a hostile cnyiron* 
ment. It is, therefore, ineyitable that the required reform should 
be gradual and the changes in the laws should be effected in such 
a manner as to balance fayonrably the change in the moral, 
educational, social, cultural and political life of the nation* 

But making a pretext of this reasonable consideration for 
gradation in ohange, some people plead for the establishment 
of a secular state for the time being. They argue that when 
an Islamic atmosphere is created, an Islamic state will auto* 
matically come into existence and the enforcement of Islamic 
laws will follow io its natural coarse. Such statements are ab« 
solutely fallacious and misleading. The question is : who will 
build up the required Islamio atmosphere ! Can an irreligious 
state, with Westernised people at its helm, do this }ob ! Will 
the persons welbyersed only in running bars and night elubs and 
moyie houses spend their energies in oonstruoting and maintain* 
ing moseques T If the answer is in the afflrmatiye, it will indeed 
he a unique experiment of its kind in human history ; ungodli* 
ness fostering godliness so that it might ultimately bs supplant¬ 
ed by the latter I 

If they have any other interpretation, they may kindly 
elucidate as to who will create the ^'Islamic atmosphere’* and 
what will be the resources at his command t And, during this 
interim period, what will be the purpose of the secular state 1 
What end will its organs serye ? 

If we reflect for a moment and consider the examples quot¬ 
ed aboye to support that principle of gradual ohange in the 
transformation of colleotiye life, whether Islamic or un-Islamio, 
can be brought into existence only when the goal is unmie^tak* 
ably clear and a definite plan is chalked out for the achieve- 
ment of that goal. 

The Islamio revolubioa brought about by the Holy Prophet 
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(peace be on him) WM the outcome of years cf toil_years 

spent in prodnoing men snitable for the cause and in changing 
the outlook of the people by propagating the teachings of Islam. 
And above all, the entire administrative machinery of the small 
city state of Madinah was ntiliaed for the regeneration of the 
society and the creation of a new civilisation. Thus was the 
ground prepared for the enforcement of the Islamic laws. 

The Britishers could succeed in bringing about their cherish* 
ed changes in India only becanae the reins of government were 
in their hands and because they knew the proper method of 
transforming the collective life of a people. They Lad a definite 
goal and a clear plan. They work^ incessantly for it and at 
last succeeded in establishing a legal system which was in con¬ 
formity with their ideology and enliure. But still some people 
ere under the delusion that a building can be erected without 
architects or by those who are neither competent nor willing to 
do the job 1 

II 

THE CORRECT PROCEDURE 

No reasonable person can deny that Pakistan was demand- 
sd and established in the name of Islam and for the sake of the 
revival of its glory. It is thus potentially an Islamic ideological 
state. And this being it mast be recognized as an incontro¬ 
vertible fact that it is the state which should play a positive 
role in the establishment of the Islamic system of life. When 
the state is our own and we have placed at its disposal all the 
resources of our country, there is no reason why we should go 
elsewhere to fetch the architects of the Islamic order. 

First Step If what has been stated above is correct, then 
the first step towards our destination would be to Muslimise 
(convert to Islam) the state which is still based on and working 
according to the same secular bases on which it did during the 
British period. The practical shape for the achievement of this 
end would be that our Constiiamt Assembly should unequivo¬ 
cally declare r 
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(t) That the soyereignty in Pakietan belong! to God 
Almighty alone and that the Goyernment of Pakfatan 
shall adminiater the ooantry as His agent. 

(ii) That the basio law of the land is the Islamic Shari^ah 
which has come to ns through our Prophet Muhammad 
(peace be on him). 

{iii) That all those existing laws which may be in conflict 
with the Shari*ok shall in due course be repealed or 
brought into ooDformity with the basic law and no law 
which may be in any way repugnant to Shari*ah shall 
be enacted in fuittre. 

{iv) That the State, In exercising its powers, shall not be 
competent to transgress the limits laid down by Islam. 

This declaration will have a far-reaching effect on eyery 
department*of our national life. For instance, after such a deola* 
ration, our yoters will become aware of the purpose for which 
they hare to elect their representatiyes. Howsoeyer deficient 
the general mass of our yoters may be in respect of formal edu* 
cation, they certainly possess the sense to decide as to what type 
of people caa be relied upon for a certain purpose. We haye 
neyer seen them committing the folly of seeking the services of 
a medical practitioner to plead a legal case for them or to 
approach a lawyer for medical treatment 1 They do know, if not 
fully at least to a considerable extent, as to who among their 
fellow-countrymen, are God^^feaiing and virtuous and who are 
completely given to worldliness, self-interest and vice. People 
cho 98 e persons according to the mds in view. Up till now they 
never had in view the object of electing representatives for 
running an Islamic system of government. Therefore, they bad 
no need of finding out the people suitable for this purpose. The 
country bad a system of government devoid of religious ideals 
and moral values and it required a particular type of people to 
administer it. People, therefore, had the same type of men in 
view and voted them to power. Now, if we frame an Islamic 
constitution and the people are confronted with the question of 
electing those who are capable of efBciently running the Islamic 
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system of gOTennnent, they will netnrally keep IsUmio stan¬ 
dards before themselTes. Their seleotion may not be an ideal 
one, bnt this much is certain that they will not select the 
wicked or the corrupt type or the blind imitators of the West. 
They are bound to select those persons who are both mentally 
and morally equipped for the task. 

Second Step—Our next step towards the establishment of the 
Islamic way of life should be the transference of the reins of 
power to the people who are capable of using it effectively for 
the realization of the above-mentioned objective. This will of 
course be achieved through the well-known democratic procedure 
of general eleotioQs. 

Tfclrt Step The third etep will be to chalk out a compre- 
hensive plan for a thoroagh reform of all tha departments of 
our national life for which all the resources of the state will 
have to be atilized. Thus the educational system will be 
pwrieatated in all the means of propaganda-the press, the 
platform, the cinema and the radio-will be used for the purpose 
of creating a new I slamic consciouaness, a new healthy outlook ; 
and an ineessant and systematic effort will have to be made to 
mould the society and its culture into Islamic patterns. 

Persons who have been incorrigibly affected by the deca¬ 
dent. sinful and corrupt system of life can be compared to a 
fibre of discordant colour which will not fit into our pattern, 
ey are the lost men and are of no use from our point of view, 
uo people will have to be replaced everywhere by those who 
can prove helpful in the task ahead. 

The economic system will also have to be basically altered 
Md Its whole structure which is built on the Hinduistio and 

es semi-feudalistic and semi-capitalistic foundations, will 
have to be demolished. 

righteous group of people, possessing 

full use of fh political power and, making 

he administrative machinery of the government, 

utilizes all the resources a* its disposal foi the execution of a 
well-conceived plan of national regeneration, the collective life 
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of this oountry can be totally changed within a period of ten 
years. And as this change comes about gradnally» the British 
made laws can be amended or repealed and replaced by the 
Islamic laws. This process will continue as such for some time 
and ultimately all un•Islamic laws will be repealed and our 
state will be goyerned by Islamic laws alone* 

ni 

CONSTRUCTIVE WORK FOR THE 
ENFORCEMENT OF ISLAMIC LAW 

At this at^e it teams necessary to throw some light on the 
constmotiye work that has to be done in order to change the 
existing I^al system of the country and to replace it by an 
Islamic one« The yast programme of reform to which I haye 
referred aboye demands an enormous amount of hard work in 
almost erery walk of life. After centuries of stagnation and 
inertia, degeneration and men^l parasitism and seryitude^ we 
find that eyery aspect of our national and cultural life has been 
reduced to a mess. Here I will confine myself only to the ways 
and means necessary for efifeoting reform in the legal system 
and will not deal with the measures that should be adopted for 
the reform of other aspects of our national life* 

I. Actdemy of Law 

The first thing that should done towards this direction 
is the establishment of an Academy of Law which should take 
stock of the entire legal literature b^';'aeathed by our ancestors. 
This academy should not only translate into our national 
language all those books which are necessary for acquiring an 
understanding of Islamic Jurisprudence and Law but also edit 
and annotate them afresh according to modem methods of 
editing so that they may become aooessible to the modern 
educated people and useful for our {[present-day needs* As we 
all know, a yery great part of the literature on Islamic 
Jurisprudence is still in Arabic and the modem educated of 
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our people are generally not oonversant with this language. 
The result is that owing to inability of their approach to the 
real sources and the inimical propaganda of our opponents, 
they have come to harbour many a misunderstandings about 
Islamic Law. These misunderstandings have in some cases 
assumed such proportions that some people have . started eren 
saying in so many words that the entire mass of age-cld 
controversies, legal hair-splittings and long-drawn arguments 
should be thrown into the waslo-paper basket and that we 
should start work on Islamic Law all afmh. But the fact of 
the matter is that the people who express snch funny ideas 
betray not only their lack of knowledge but also their lack of 
vision and imagination. If such people earnestly and 
dispassionately study the achievements of their ancestors In the 
field of jurispnidence, they will shudder at their ignorance. 
They will come to know that during the last thirteen centuries, 
their forefathers had not been engaged in fruitless controversies: 
on the contrary, they have loft a very vast and priceless 
treasure of knowledge and research for the posterity. They 
have built for us quite a considerable portion of the edifice ; 
^and what a folly it would be If, out of sheer ignorance, 
we insist on demolishing what has already been built and start 
constructing all anew. Even comm on-sense demands that we 
should make the best use of what we have inherited from our 
forefathers and spend our energies only on further expansion 
according to our present needs. Otfaerwise, if every generation 
of ours were to reduce the labours of its predeoasors to naught 
and start anew, we would never be able to make any progress 
worth the name. 

I have already mentioned in my previous discourse^ that 
during the past centuries the various Muslim states which 
flourished over a large part of the then civilized world, had 
Islamic Fiqh as their *law of the^land’. Muslims of those days 
were not *'barbarians’\ Bather, they bad a highly advanced 

I, See Chapter 1, l9lamic 
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oulttire asd their eoholara of religious law had applied Islamic 
prinoiples to all the problems of their oirilization. It were 
these experts of Islamic fiqk who held important positions as 
magistrates^ judges and chief justices and their judgements and 
decrees hare produced a large rolume of legal precedents. 
Indeed, these experts hare made prodigious contribution to every 
branch of law. Their works evoke one's highest admiration 
not only when they discuss problems of Civil and Criminal Law 
but also ishen they deal with the problems of Constitutional and 
International Law. A perusal of their writings and judgements 
gives us an idea of their deep insight in, and their intelligent 
and masterly grasp of all these problems. What is really 
needed now is that a body of scholars should be deputed to take 
a detailed stock of all the writings left by onr ancestors and to 
re-edit them in the form of modern books of Law. 

There are some books which must necessarily be translated 
into the national language : 

(1) The following three books on Ahiom aUQut'an (the 
Legal Injunctions of the Qur’an): 

(i) AhJas$at, 

(U) Ibn ah-Arabl and 

(iit) Qurtubt. 

Their study will train our students to deduce injunctions 
and laws from the Qur’an. Tbeee books present a commentary 
on and an explanation of all the Quranic verses relating to legal 
commandments and also oontain all the relevant details from 
ahadith (Prophetic Traditions) and the sayings and practices of 
the Compauions of the Holy Prophet (peace be on him). 
Besides these, they give us the various'deductions made by the 
great jurists of the past along with their arguments in favour 
of those deductions. 

(2) Next to these three books on Quranic injunctions comes 
the great treasure of the commentaries on the books of Badiih, 
In these books, apart from commandments and laws, we find 
the best material on legal precedents and their explanations. 
From this treasure the following books should particuarly be 
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translated : 

(i) 0]\ al-Bukhori : *Aini 9,nd Fath aU Bari. 

(u) On Muslim : Naivawi and Fatk al^Mulhim. 

{Hi) On Abu Da'ui : *AunuhMa^bud and BadM aUMajkud. 
(ft)] On Muwatta : Shab Wali^alldh’s Musaitwa and Musaffa, 
and Avjaz al^Masalik by a con temporary Indian scholar. 
{v) On Muniaqa aUAkhbar : ShaukamU Nail aUA*wiar, 
(ui) On JUishkat \ AiValiq-us^Sabeeh, 

(t?n) On •Jlm-al-Athar ; Ma*ani al-Athar by Imam Tahawi. 
(Zy After this we ehonld turn to the fundamental books of 
Fiqh from which the foliowiug mast particularly be translated : 
(i) On Hanafl Fiqh : 

Al-Mabsut and Shark aLSiyar al'Kabir by Imam 
Sarakbei 

Bada'V ah$anaH* by Kasbani ; 

Ibn Humam'a Fatk at^Qadir ; 

Bidayak and • 

Fatawa^HAlamgiri. 

(it) On Shafei Fiqh : 

Kitab ahUmm; 

SlMrh aUMuhadkdkab and 
Mughni ahMuJUaj. 

(Hi) On Maliki Fiqh : 

Al-Mudawivanah and any other important book that 
might be selected by scholars. 

(iu) On Hanbali : 

. Al-Mughni by Ibn Qudamah ; 

(v) On Zabiri Fiqh : 

AhMuhalla by Ibn Hszm ; 

(vi) On Madhahib-e^Arba^ah (the Four Schools of Thonght); 
Bidayat aUMujtahid by Ibn Rusbd and AUFiqh 
Madhahib al~Arba*ah compiled by Egyptian scholars. 

(t’ul On certain special problems : 

Kitab al-Kharaj by Imam Abu Yusuf ; 

Al-Kharaj by Yahya Ibn Adam ; 

Kitab aUAmwal by Abu *Ubaid al-Qasim ; 
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Akkdm al-Wakfhj Hilftl Ibn Yftbya and, 

Ahkatn aUM^warith by Dimyati. 

(4) Wa zDttst also translata some important books on 

Jurisprudence and on the philosophy of law, so that our legal 

experts may acquire a deep insight into and gain a correct 

understanding of the spirit of Islamio fiqk. In my opinion the 

following books should be selected for this purpose : 

(t) Usui aUAhkant by Ibn'Hazm. 

(it) Al^lhkam luVsul aUAhkam by Amidi. 

(tii) Usui aUPiqh by Khadari. 

(iv) AUMuwafaqat by Imam Shatibi. 

(i?) Platn al^Muwaqqi*tn by Ibn aKQayyim. 

(vi) Bujjat AUah ahBaligkak by Shah Waliullah. 

As I hare already said, oor need is not only to translate 
these books, but also to-arrange their contents on the pettem 
of modern books of Law. New headings will have to be set, 
aoattered discussions on legal problems will bare to be gathered 
and collected under relevant headings, and indices will hare to 
be prepared. Unless we take pains to effect these improvements 
these books will not becobae folly useful for our present-day 
needs. The method of compiling a book in olden days was 
quite different from that of the present age. Moreover, in those 
days such detailed classification of Law as exists today had not 
yet come into existence. For instance, our jurists had no 

4 

separate branch of Constitutional Law or International Law, 
No doubt, they dealt with these problems but under headings 
like Jihad (Laws of War and Peace), (Bevenue and. 

Finance), Marriage and Inheritance. Likewise, they had no 
separate branch of Crimioal Law. They dealt with such 
problems under the headings of Budud (Punishments), Jinayat 
(Crimes) and Diyai (fine-money or blood-money). They were 
used to discuss a subject at different places, therefore material 
on a certain subject often scattet^ under so many headings. 
They also did not discuss Economics and Finance as separate 
subjects. They severally dealt with these subjects under headings 
like; 'the book of sales^ 'the book of land-cultivi|tion’ etc. 
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Zfi tbe Blinie wa;, th»y did’Oot lise iiiod«ni terns like Law 6t 
ETidenoa, Civil Procedure Code, Penal Code, Criminal Procedure 
Code eio. Questions relating to these aspects of law were dis¬ 
cussed by them under headings like ‘the etiquette for the judges’, 
‘the book of olaims’, ‘the'book of agreements’, and so on. Now. 
if^hese books are merely translated they cannot be of much use 
to us. It is, therefore, imperative that persons having knowl¬ 
edge of modern legal systems should work on all such materials 
and rearrange them to fulfil the modem requirements. If this is 
considered to he a very laborious and lengthy task, we should at 
least prepare complete and exhaustive indices of all these works 
and should also compile detailed bibliographies for the guidance 
of a student of law. These should cover all the branches of 
modern Law so that one may not experience any difficulty in 
finding out material on a requited topic. 

II. The Codiflcatlen of Law 

The nhxt important step in this connection is to appoint a 
body of Islamic soholati and experts of modem legal thought 
who should be entrusted with the task of oodiflbation of the 
Islamic Law section and olause-wise according to the modern 
patterns. In my discourse on the Islamic Law^ I have already 
explained, at Iwgth that, from academic and Islamic points of 
view, it is not binding to accept any and every saying or 
expression of opinion by an authority on Fiqh, or anything and 
everything written in a book of Fiqh. This is so because 
everything contained in a book of Fiqh does not constitute 
Islatnic Law. Jt is only tbe following four things that constitute 
Islamio Law :— 

(t) An explicit commandment of God laid down in the 
Qtir^an ; or 

(n) An explanation or elucidation of a Quranic command¬ 
ment or an explicit ordw or prohibition from the Holy 
Prophet (peace be on him) \ or 
(ui) An interpretation, inference, Qiyaa (analogy), ijiihad^ or 


1. See Chapter X^Sdiittr, 
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istihsan (jnristio preference) on which there has been a 
consensus (ijtna*) of the ummah ; or it may be a 
majority decision of the ‘ubma .which has been accepted 
by an oyerwhelming majority of onr own people ; or 
{iv) An ijma* or a majority decision of the nature discussed 
in (m) above arrived at by our own men of learning 
and authority. 


My proposal is that a body of experts of Islamic laws 
should compile the first three categories of laws and command- 
ments into a Code. Additions to it will continue to be made 


OB fresh laws are framed by general consent or majority decision. 
If and when such an exhaustive code has. been compiled, it 
be the basic book of Law and all the current books of Fiqh Irill 
serve as commentaries for this book. Thus the enforcement of 
Islamic Law by our courts and Its teaching in our Law Colleges 
will be greatly facilitated. 


IIL Reform of Legit Edacacioii 


The third important measure will be to change the prevail* 
ing system of legal education. It is imperative that both the 
courses of study and the motfaods of teaching should be 
radically changed and overhauled so that our law colleges may 
prepare the students academically as well as morally for the 
enforcement of Islamic Law in the country. 

The type of education which is being imparted in our law 
colleges at present is worthlees from our point of view. Students 
who receive this edocatioo not only fail to develop any insight 
in the Islamic Law, but their mentality and mode of thought 
also become anything but Islamic. Moreover, the atmosphere 
of these colleges is such that the students are deprived of the 
opportunity of imbibing those moral qualities which are needed 
to run an Islamic state. Consequently unless we change this 
state of affairs and rad^lly m>Tient the curricula and the 
methods of teaching to suit onr jfned of producing legal experts 
of a high mental and moral calibre who are well-versed in 
Islamic as well as modem legal thought, we cannot have good 
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lawjrers, magistrates and judges for the courts of an Islamio 
state. 

For this purpose I would like to make certain suggestions 
for the consideration of the scholars and the educationists : 

(1) The first and basic reform is to decide that the knowl¬ 
edge of Arabic shall be a pre-requisite for admission to a law 
college. This knowledge of Arabic should be such as to enable 
the studeni^ to study the Qur’an^ the Hadith and the Fiqh. 
Though we desire to make our own language the medium of 
instruction in Law as much as mother subjects and want all the 
relevaat books to be translated, neTertbeless the necessity of a 
fair knowledge of the Arabic language is immense. An insight 
into Islamic Law cannot be gained ipiless one knows the language 
of the Qur’an, and that of the Prophet (peace be on him). In 
the initial stages we shall no doubt experience difficulties in 
obtaining Arabic knowiag students for law colleges. We might 
eren hayo to start Arabic classes in law colleges themselyes for 
the first few years and might also baye to increase the period of 
education by one year but later when Arabic becomes 
ecmpuUory In our educational system, Arabic knowing studedts 
for our law colleges will be easily ayailable. 

(2) Along with the teaching of Arabic, the students must 
also be made to study the Qur’an and the Haditk before beginn¬ 
ing their education in Law so that they become capable of 
understanding the spirit and the broad outlines of the system of 
life enyisaged by Islam. Our theological institutions haye been 
following since long the wrong method of beginning their educa¬ 
tion with Fiqh, In these institutions, the followers of the 
yarious schools of thought teach Hadith according to the view 
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point of their particular school. One or two longer chapters 
of the Qur’an are included in the ourrionlimi just as a sacred 
relic and eyen the study of these chapters, only the literary 
beauties of the Qnr’an are stressed. The result is that although 
graduates from these institutions are well aware of many 
particulars and details of the Idamic law, they are not fully 
conversant with the real spirit, the ideals and the overall 
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system of Islam, which these laws seek to safeguard. 
Sometimes they do not even know the relation between Din 
and Shari'ah, on the one hand and between the Shan‘ah 
and the problems of Figh on the other .1 The result of 
this type of education is that most of these people believe 
as if the minute details of law and the doctrine stressed 
by or peculiar to their own school of thought alone is the real 
essence of religion. And it is this error that has created 
sectarian controversies and bigotry among the Muslims. Again, 
as a result of this some of the basic objectives of the Shari'ah 
have sometimes been overlooked in applying the rules of 
to the problems of everyday life. We wish this situation to 
come to an end. A student must acquire an understanding of 

Islam as a system through a study of the Qur’an and the Hadith 
before he begins the study of Fiqk. 

We will, no doubt, be confronted with difficulties for the 
first few years because we will not get graduates with good 
knowledge of the Qur’an and BadUh and hence we might have 
to start olasscs of the Qur’an and Badilh as well in the law 
colleges. But gradually, as our general educational reforms 
will bear fruit, we wiil be able to ley down the condition that 
only those students who had Tafeir (Interpretation of the 
Qur’an) and in degree Claeses as their optional subjects 
will bo eligible for admission to law colleges or else they will 
have to spend an extra year to study these subjects. 

(3) Thecnrrioulaof law colleges must necessarily include 
the following three subjects : 

(o) Principles of Islamic Jurisprudence ; 

(6) History of Islamic Jurisprudence ; and 

(c) Fiqk, i.e., an unprejudioed study of all the major 
schools of Fiqh, 

Without mastering these three subjects, the students can 
neither gain^^a^complete unders^ding of Fiqh nor can they 
develop those qualities of sound reasoning which are a pre- 
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requisite for becozniog good lawyers and jurists. They cannot 
also become experts in law, capable of framing new rales and 
regulations for our progressive state and capable of employing 
the correct modes of interpretation and analogous reasoning. 
Without that they oannot pronoonee judgments of the standard^ 
clarity, vision, and depth evinced by the legists of the past. 
And if the judgments of our modern legists lack in these respects, 
they will never be able to command respect and wholesome 
approval of the people. Not only that, without fully understand* 
ing the principles of their own law, they cannot apply them to 
the new problems which will be cropping .up every day and will 
be creating altogether new situations. It is only the history of 
Fiqh which reveals the evolution of Islamic Law and also points 
out the lines along which this law can develop in future. Con¬ 
sequently, unless the students of law are fuUy conversant with 
all the important contributions of the scholars of the past, they 
cannot benefit from other schools of Fiqh in oases where they 
are unable to solve a certain problem with the help of the 
approach and literature of some particular $chooU This is 
essential also because they should as a rule make use of this 
guidance and get assistance from the works of the past before 
making m independent efifort and pronouncing a final judgment. 
It is for these reasons that I consider the inclusion of the above- 
mentioned three subjects essential in the list of eompulsory 
subjects in the curricula of our law colleges. 

(4) Along with reforming the c^urrioula of legal education we 
will also have to give due importance to the moral training and 
character-building of the students. From the Islamic point of 
view, the law colleges should not serve as factories for producing 
unoonsoientious lawyers, unscrupulous magistrates and unjust 
judges ; on the contrary, they should produce lawyers and 
jurists of high moral stature, of unimpeachable integrity and 
strength of character. They should be the living emblems of 
hon^ty, fairness and justice. ^ 

Of all professions, the dispeoaaticn of justice requires the 
highest degree of piety, the aoutot sense of responsibility and 
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the greatest meaeure of the fear of God. Graduates from our 
law opUeges must, therefore, be persons fit to take the place of 
such luminaries of our history like Qadi Shurayfa, Imam Abu 
Hanifah, Imam Malik, Imam Ahmad Ibn Hanbal, Imam Shafe*i 
and Qadi Abu Yusuf. These coneges must produce persons of 
strong and. dependable oharaoter who, while deciding a case in 
the light of the ahari^ah, here their eyes fixed on God and are 
not at all swayed by greed, fear, personal interest or indlTidnl 
likes and dislikes, and who may not deviate from what they 
believe and know to be right out of any consideration 
whatsoever. 

IV. Reform of Jndldal Syste 

Tfi order to prepare the ^onnd for the enforoement of 
Iilamto law, we will have to introduce many reforms in our 
Indiaial system also. Lesving aside other less important 
faotors, I will mention only two of them which are most 
important from the Islamic point of view. 

(1) The first problem whieb deserves attention is the legal 
profession which is one of the worst and probably the greatest 
banes of the present judicial system. From the moral point of 
view not a single argument can be put forward in its favour and, 
in. the practical field, there is not a single genuine requirement 
of court procedure for wbidi a better alternative cannot be 
provided for. This profession stands in such contrast with the 
principles of Islam that as long as it exists, it would be extremely 
difficult to enforce the Islamic law in its real spirit. Moreover, 
if the same jugglery is practised with the Law of God as is being 
practised day in and day out with the man-made law, that may 
not only deprive us of justice but may also rob us of our faith. 
It is, therefore, imperative that this profession in its present 
form ie gradually abolished. 

Theoretically speaking, the task of the lawyer is to help the 
court in nnderstanding the law and applying it to the case under 
trial. In principle, such a need oannot be denied. It can also 
be accepted that two experts of law may hold different opinions 
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regardiog^thd same case. It is also possible that ia the opinion 
of one of the experts the case of a certain party may be stronger 
than that of the other and »*ce varaa. Thus, in order to arriye at 
a sound judgment, it may be useful for the court to hnow and 
hear the arguments put forward on behalf of both the parties. 
But the question is : Are these ends achieved in actual practice 
and does this profession really meet this just requirement ? 

Actually, the situation is very different. A,per 80 n possessing 
legal knowledge and insight sells his services in the market. 
Such a person ia always ready to think out and produce legal 
points in favour of the highest bidder, irrespective of the merits 
of the case. Thus a lawyer is not at all concerned whether his 
client ia in the wrong, whether he has committed a crime or is 
innocent, whether he wishes to get what is rightfully due to him 
or wants to encroach upon the rights of others. Again, a lawyer 
has also no concern with the spirit and the real object of the law 
itself and whether, in that sense, the case of his client is just or 
unjust. What concerns him is that aoertain person has paid him 
his fees for pleading the case on his behalf. Consequently, he 
prepares the case and gives it a legal shape. He hides its weaker 
points; plays up the favourable ones and picks out from the facts 
of the case and from the evidence only such points as strong* 
then the side taken bj him. He also tries to influence and confuse 
the witnesses so that the actual facts of the case—if they go 
against his client—remain in the dark or at least become 
doubtful. It is-the supposed duty of a lawyer to put forward 
only such interpretations of the' lews as serve his client’s 
purpose end to strengthen it by referring to legal preoedents. 
Thus, he triea, in a way, to mialead the jvdga and circumvent the 
proceea of justice. All this is done only to extract from the 
judge a judgment whic^ >*»>o favour of his client,' and not the 
one which is desirable from the point of view of justice. 

A lawyer does not worry at all whether a criminal is being 
acquitted or an innocent person islteing convicted, whether a 
person loses his right or usurps someone else’s. It is not his 
business to support truth and uphold a. just cause. He is not 
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there to hare justice done ; his sole aim is money ! For him 
anyone prepared to pay the highest amount is always in the 
right. Can a legal profession of sush a nature be declared right 
and just if we hare eren the least regard for Islam 1 Can any 
man with moral ralues, a healthy conscience and the fear of 
Ood, take such an awful responsibility upon himself as to hare 
a wronged man deprived of jostiee and to see that the wrongdoer 
continues to enjoy the fruit of his wickedness 1 And can the 
advice of such legal experU who are paid to present a one-sided 
picture be of any help to the conrt in deciding a case jvHly 1 
Who can believe that the difference of opinion in the 
interpretation of the lawyers “hired” by opposing parties, can 
reasonably be honest and genuine t Surely, both of them would 
have put forward just the contrary arguments with the same 
vehemenee, had their clients bepn exchanged between them. 

It is. therefore, apparent that incalculable disservice has 
been done to the cause of law and justice by making law a pro. 
fsssion. It has given premium to the violation rather than the 
observance of Jaw. It has corroded the entire oolJeotive life and 
has made over politics extremely ditty. In fact it is during the 
lawyer’s educational life itself that the seeds of an immoral 
attitude are sown. College debates make them habituated to 
speak against their convictions; The real qualification of a good 
debator is considered to be his oapaoity to speak with the same 
■vigour and eloquence both for and against a proposition,' 
regardless of his personal views. The edge of his proficiency in 
speaking and arguing against truth is further sharpened during 
the course of his practice in law and he becomes perfect in using 
his mind and his tongue against the dictates of his oonsoienoe. 
Then, this malady does not stop h«ie. When these people, with 
this moth-eaten character, enter the arena of public life' and 
politics, they poison the aoadfunie, cultural and political life of 
the whole nation. 

Islam is in no way prepared tn tolerate such an ugly state of 
affairs, and there is no place within its legal and judicial struc¬ 
ture for this profession, as it is prevalent now-a-days ; for in its 
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present form it is quite contrary to the spirit and traditioDs of 
Islam. Muslims haye ruled almost half the then^known world 
during the last ten or twelve centuries but one cannot find even 
a trace of the legal profession in their judicial system. On the 
contrary, the muftis of the past had always had independent 
means of livelihood and used to render the service of issuing 
edicts and helping the courts in the elucidation of points of law, 
gratis. In view of the increased need of our time, we can per* 
manently engage the required number of legal experts including 
specialists in different branches of Law in cities, towns and 
villages; and give them reasonable salaries from the government 
exchequer. But every effort should be made to keep them 
immune from eny obligation to any of the oontendiug parties. 
The approach to them by any of the parties to a case should be 
prohibited and none of them should be allowed to render any 
''service’’ to them in any form, thus keeping them all the time 
completely immune from every type of pressure or allurement. 
Even the government should not have the right of putting any 
pressure on them, just as it is not entitle to influence the 
opinion of the judges. The oourU can refer cases to them and 
solicit their opinion. If there is any difference of opinion, they 
can be asked to appear in courts and argue their respective view* 
points. During the proceedings of a case, besides the oross^ 
examination of the witnesses by the court, these legal experts 
should also be entitled to extract facts from them which throw 
any light on the case. This will really help the courts in the 
correct interpretation and application of law. Honest differences 
of opinion among legal experts will still be there. But his will 
help in solving many a knotty legal problem : this will also save 
^ much of the time that is wasted due to the cleverly made«up 
cases and false evidence. And, above all, this wll go a long 
way in effectively checking litigation which is so rampant in our 
society, mostly due to this legal profeision. 

There is, however, one important gap that we shall have to 
fill up in the absence of the lawyenl. This concerns the prepara* 
tion of the cases for presentation to the courts. This is a genuine 
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atGMsiiy of litigant public and witJiont a proper machinery for 
thif pnrpoee they will not only tbemBclTes ezperienoe maoh 
tnoonTonicncd bnt also waste tnnoh of tha yalnable time of onr 
courts and confuse them by puttiog up their oases in an irregular 
and incomplete form* A solution of this problem is that we 
may revive the old institution of **Hyhhtar4*' which existed in 
the past and still oontinuee in a deteriorated form in some parts 
of our country* Our law ooUegee should hold subsidiary classes 
to teach the procedural law to the people of average education 
and make them conversant with the practical aspects of the 
judicial business* The duty of suob persons would be to give a 
legal shape to a case so that it may be properly presented in a 
court of llrW. They would also instruct the parties regarding 
judicial procedure at the varioue stages of a case* These people 
may be allowed to charge feee for their services. This will not 
lead to the evils that we find in the present-day legal profession. 

{2) In order to make the country’s judicial system conform 
to the Islamic standards, another important reform is needed, 
and that Is the abolition of the oonrt«fee. * This is a pernicious 
innovation and we Muslims were not even acquainted with it 
before the domination of the Western political thought and 
values over us* It is foreign to the very spirit of Islam that our 
courts of law, instead of rendering the service of dispensing 
justice, should be turned into ‘shops of law’ whose doors are 
closed for the persons who are not in a position to pay the price 
of their services. This state of affairs is reminiscent of the 
British regime and now that foreign rule has come to an end, we 
febl that this evil should also go. We want to see om courts 
functioning on Islamic concepts, according to which dispensing 
of justice is not a ‘business’ but a religious duty of every 
Muslim and of their state most of all—a duty for which no fees 
should bo charged. 

One might say that if the court-fee is abolished, how will 
the expenses incurred on the"^ judiciary be met t I wjsh to 
mention the following two points in this regard : 

Fireliy, finder an Islamic dispensation the present heavy 
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judioisl Mtablishment. rendered indiapensalile by the onrrent 

state of affaira, will no longer be neoesBary. Abolition of the 
lawyer $ profession will also play its part in reducing litigation. 

Moreover, the duration of the oases will be considerably reduced. 

Social, economic and moral reforms will go a Jong way in curtail-- 

ing the number of cases. Adequate training of police and jail 

officials and reforms in these departments will also indirectly 

contribute to reducing the number of crimes. Thus we will not 

be in need of as many judges and magistrates and as heavy a 

judicial establishment as we need at present, consequently, there 

will bo quite a remarkable decrease in the expenditure of our 

judicial department. Besides that, in an Islamic state the scales 

of pay also will not be the same as they are today. 

After all these reforms and other curtailments of expenditure 

and the burden of expenditure of the judiciary on our national 

exchequer will become much lighter and, instead of imposing it 

on those who need and seek justiee, we can distribute it over 

those persons who go to the courts to serve their unjust ends or 

those who are greatly benefited by them. For instance, we can 

fine such persons who try to evade summons'or file fictitious 

suits. The fine imposed upon criminals can also be used for the 

same purpose. Besides this, a person who gets a decree from a 

court worth more than a certain amount of money may be taxed 

according to a certain fixed rate. If, in spite of all this, the 

judicial department has a deficit balance of expenditure, the 

deficit oau be met from the national exchequer, because to 
dispense justice among the people is, as has been said earlier, 

one of the basic obligations of an IsJamtc state. If the exchequer 

bears the burden of police, education and health services, why 

should it not finance the administration of justice t 

The above are a few suggestions which, I think, must be put 
into practice in order to make the enforcement of Islamic law 
possible in this country, I request the scholars and those who 
have practical experience in legal and judicial matters to thrash 
out these suggestions and try to supplement them wherever need 
be. In the meantime I hope that this explanation of mine will 
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to some extent, aatiafj those who entertain the wrong notion 

that the enforoement of Islamio law is not possible at present, 

and will make them understand that this work oan be done. It 

will also enable them to hare an idea of the ways and means of 

doing this important task. But the enforoement of the Islamic 

law requires primarily an urge-^an irrepressible urge—to do the 

jobi What we need is a group of people—a leadership^^whioh 

is Imbued with the spirit of Islam and which is determined to 

establish Islam, oome what may. We all know that if a 

building has to be oonetruoted, the objeotire cannot be achieved 

# 

if the arohiteots who kMw the design of the building and have 
the wiU to construct it and possess the requisite fesourcea, are 
not available. On the other band, if they are available, anything 
can be built—be it a temple or a mosque. 
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Chapter 4 


Political Theory of Islam 

WHAT ifl Ifllam and hoir does it approach the 
political problem f What is its political philosophy 1 
What are the Quraaio foondations of the Islamic 
state ! What are its basic characteristics t its 
fundamental principles t its ultimate objeotires I 
—These questions had begun to agitate the minds of 
the Muslim India at the rety outest of its contemporary 
political awakeniQg. In the tumultuous years of the 
pre nineteen forty era, Muslims were in a bewildered 
state of mind. They bad not olear*out destination 
before them. Emotionally they were all for Islam but 
they lacked a clear idea of the Islamic political order. 
They were, to borrow the words of Tennyson, like : 

An infant crying in the night 
An infant crying for the light 
And with no language but a cry. 

Maulana Maududi tried to present the Islamic 
scheme of life to the Muslim India which was crying 
for it. In this connection be also wrote a paper on 
the ^Political Theory of Islam” which was read at a 
meeting of the Inter* Collegiate Muslim Brotherhood, 
Lahore in Ootober 1939. The paper wbs published 
in the form of a pamphlet. We are presenting here 
its English rendering, ffhe paper has also been 
rerised in accordance with he instructions of the 
Wfcic^r. —Editor. 
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oertain people it hea become a sort of fashion to 
somehow identify Islam with one or the other system of 
life in Togne at the time. So at this time also there are people 
who say that Islam is a demooraoy> and by this they mean to 
imply that there is no difference between Islam and the demo* 
craoy as in vogue in the West. Some others suggest that Com¬ 
munism is but the latest and revised version of Islam and it is in 
the fitness of things that Muslims imitate the Communist experi* 
ment of Soviet Russia. Still s^otne others whisper that Islam has 
elements of dictatorsbip in it and we should revive the eult of 
••obedience to the Amir’* (the leader). All these people, in their 
misinformed and misguided teal to serve what they hold to be 
the cause of Islam, are always at great pains to prove that 
Islam contains within Itself the elements of ali types'of contem¬ 
porary social and political thought and action. Host of the 
people who indulge in this prattle have no clear idea of the 
Islamic way of life. They have never made nor try to make a 
systematic study of the Islamic political order—the place and 
nature of democracy, social justice, and equality in it. Ristead 
they behave like the proverbial blind men who gave altogether 
contradictory description of an elephant beoanae one had been 
able to touch only its tail, the other its legs, the third its belly 
and the fourth its ears only. Or perhaps they look upon 
Islam as an orphan when sole hope for aurrival lies in winning 
the patronage and the sheltering care of some dominant creed. 
That is why some people have begun to present apologies on 
Islam’s behalf. As a matter of fact this attitude emerges 
from an inferiority complex, from the belief that we as Muslims 
can earn no honour or respect unless we are able to show that 
oqr religion resembles the modern creeds and it is in agreement 
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with most of the contemporarj ideologies. These people hare 
done a great disserTioe to Islam ; they have reduced the political 
theory of Islam to a puezlOi a hotchpotch. They hare turned 
Islam into a Juggler’s bag out of which can be produced anything 
that holds a demand t Such is the intellectual plight in which 
we are engulfed. Perhaps it ia a result,of this sorry state of 
affairs that some popla hare eren begun to say that Islam has 

no political or economic system of its own and anything fit 
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into its scheme. 

In these ciroumstanoes it has beeome essential that a careful 
study of the political theory of Islam should be made in a soien* 
tific way, with a view to grasp its real meaning, nature, purpose 
and significance. Such a systematic study alone can put an end 
to this confusion of thought and silence those who out of ignor¬ 
ance proolaim that there is nothing like Islamic political theory, 
Islamic social order and Islamic culture. I hope it will also 
bring to the world, groping in darkness the light that it urgently 
needs, although it is not yet completely conscious of such aneed^ 

II 

% 

FVNOAMENTALS OF ISLAM 

It should be clearly understood in the very beginning that 
Islam is not a jumble of unrelated ideas and incoherent modes 
of conduct. It is rather a well ordered system, a oonsisteut 
whole, resting on a definite set of clear-out postulates. Its 
major tenets as well as detailed roles of conduct are all derired 
from and logically connected with its basic principles. All the 
rules and regulations that Islam has laid down for the different 
spheres of human life are in their essence and spirit a reflexion, 
an extension and corollary of ite first principles. The Tarions 
phM6s of Islamic life and activity flow from these fundamental 
postulates exactly as the plant sprouts forth from its seed. And 
just as even though the tree may spread in all directions, all its 
leaves and brandies remain firmly attached to the roots and 
derive sustenance from them and it is always the seed and the 


126 


The Islamic Law and Consliiulion 


root which determine the netore end form of the tree, wmilar is 

the case with Islam. Its eiitire scheme of life also flows from 

✓ 

its basic postulates. Therefore whateTer aspect of the Islamic 
ideology one may like to study, he must, first of all, go to the 
roots and look to the fundamental principles. Then and then 
alone he can haye a really correct and satisfactory understanding 
of the ideology and its specific injunctions and a real 
appreciation of its spirit and nature. 

The Mission of the Prophets 

The mission of a prophet is to propagate Islam, disseminate 
the teachings of Allah and establish the dirine guidance in this 
world of flesh and bones. This waa the mission of all the divinely 
inspired prophets who appeared in succession ever since the 
man*8 habitation on earth up to the advent of Muhammad 
(peace be upon him), !□ fact the mission of all the prophets 
was one and the same---tbe preaching of Islam. And Prophet 
Muhammad (peace be upon him) was the last of their line. 
With him prophethood came to an end and to him was revealed 
the final code of human guidance, in all its completeness. All 
the piophets conveyed to the mankind the guidance which was 
revealed to, them and asked it to acknowledge the absolute 
sovereignty of (^d and to render unalloyed obedience to Him. 
This was the mission which each one of the prophets was 
assigned to perform. 

At first sight this mission appears to be very simple and 
innocuous. But if you probe a little deeper and examine the 
full Bigntficance and the logical and practical implications of 
Divine Sovereignty and the concept of Tawhesd (the Unity of 
Godhead), you will soon realise that the matter is not so simple 
as it appears on the surface, and that there must be something 
revolutionary in a doctrine which roused such bitter opposition 
and sustained hostility on the part of the non-believers. What 
strikes us most in the long history the prophets is that when* 
ever these servants of God proclaimed that there is no ilah 
(object of worship) except Allah’*, all the forces of evil made 
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ooznmoa oatiae to challenge them. If it were merely a call to 
bow in the places of worship before one God with perfect 
freedom outside these sacred precincts to owe allegiance to and 
carry out the will of the powers that be, it would have been the 
height of folly on the part of the ruling classes to suppress the 
religious liberties of its loyal subjects for a minor matter which 
had no bearing on their attitude towards the established 
gorernment. Let us therefore try to explore the real point of 
dispute between the Prophets and their opponents* 

There are many rerses of the Qur'an which make it 
absolutely clear that the non^belierers and polytheists too, who 
opposed the prophets, did not deny the existence of God nor 
that He was the sole Creator of heayens and earth and man, nor 
that the whole mechanism of nature operated in aooordance with 
His commands, nor that it is He Who pours down the rain, 
driyes the winds and controls the sun, the moon, the earth and 
eyerything else* Says the Qur’an : 

''Say: unto whom (belongetb)tbe earth and whosoevur 

is therein, if ye have knowledge t They will say : unto 

Allah. Say : Will ye not then remember ? Say : Who is 

Lord of the eeren beayens^ and Loid of the Tremendous 

Throne 1 They will say : Unto Allah (all that belongeth). 

Say : Will ye not then keep duty (unto Him) 1 (Say); In 

Whose hands is the dominion oyer all things and He pro- 

teeteth, while against Him there is no protection, if ye 
hay6 knowledge ? They will say : Unto Allah (all that 

belongeth). Say : How then are ye bewitched*' ! 

(23 : 84-89)* 

"And if you were to ask them : Who created the> 
heayens and the earth, and constrained the sun and the^ 
moon (to their appointed task) t they would say : Allah. 

How then are they turned away !.And if thou wert 

to ask them : Who oauseth ^ater to come' down from the 
sky, and therewith reyiyeth the earth after its death ? 
they verily would, my : Allah’’* (29 : 61-63) 

"And if thousll^ them who created them, they will 
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Burely say : Allah. How then are they turned away”. 

(43 : 87) 

These yerses make it abundantly clear that the dispute was 
not about the existence of God or His being the Creator and 
Lord of heavens and earth. All men acknowledged these truths. 
Hence there was no question of tbtfe being any dispute on what 
was already admitted on all hands. The question arises, then 
what was it that gave rise to the tremendous opposition that 
every prophet without any exception had to face when he made 
this call t The Qur’an states that the whole dispute centered 
round the unoompromising demand of the prophets that the 
non*believers should reccgnise as their rabb (Lord) and ilah 
(Uaster and Law^giver) also the very Being whom they 
acknowledged as their Creator and that they should assign this 
position to none else. But the people were not prepared to 
accept this demand of the prophet. 

Let us now try to find out the real cause of the refusal and 
what the terms ilah and rabb rneau. Furthermore, why did the 
prophet insist that Allah alone should be recognised and 
acknowledged as ilah and rabh and why did tbs whole world 
range itself against them upon this apparently simple demand f 

The Arabic word stands for ma'bad the object of 

worship) which in itself is derived from the word *abd, meaning 

a servant or slave. The relationship which exists between man 

and God it that of 'the worshipper* and 'the worshipped*. Han 

is to offer ‘ibadal to God and is to live like His *abd. 

% 

And *ibad(U does not merely meao ritual or any specific 
form of prayer. It means a life of continuous service and 
unremitting obedience like the life of a slave in relation to his 
Lord. To wait upon a person in servioe, to fold one’s hands in 
reverenoe to him, to bow down one’s head in acknowledgement 
of his elevated position, to oneself in obedience to his 

commands, to carry out his orden and cheerfully submit to all 
ibhe toil and discipline involved therein, to humble oneself in the 
• iresenoe of the master, to offer what he demands, to obey what 
e commands, to set one’s face steadUy against the cause of his 
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diapleasare* aad to saorifioe o7eQ one's life when auoh ia hia 
pleasure—these are the real implioationa of the term 'ibadat 
(worship or serrice) and a mao's true ma^bud (object of worship) 
is he whom he worships in this manner. 

. And what is the meaning of the word *rabb* t In Arabic it 
literally means ^*one who no Uriahs and sustains and regulates 
and perfects". Since the moral oonsoionsneBS of man requires 
that one who nourishes, sustains and prorides for us has a 
superior claim on our allegiance, the word rabb is also used in 
the sense of master or owner. For this reason the Arabic 
equiralent for the owner of property is rabb aUmal and for the 
owner of a house, rabb aUdar. A parson's *rabb* is one whom he 
looks upon as his nourisher aud patron ; from whom he expects 
farour and obligations ; to whom he looks for honour 
advanoement and peace ; whose displeasure he considers to be 
prejudicial to his life and happiness ; whom he declares to be 
his lord and master ; and lastly, whom he follows and obeys»^ 
Keeping in riew the real meaning of these two words *Hah* 
and ^rabb' it can be easily found who is it that may rightfully 
claim to be man's Ilah and J2a66 and who oao, therefore, demand 
that he should be serredi obeyed and worshipped. Trees, stones, 
rirers, aiumaU, the sun, the moon and the stars, none of them 
can renture to lay claim to this position in relation to man. It 
ia only man who can, and does, claim godbood in relation to his 
fellow-beings. The desire for godhood can take root only in 
man's mind. It is only man’s excessire lust for power and desire 
for exploitation that prompts him to project himself on other 
people as a god and extract their obedience ; force them to bow 
down before him in rererential awe, and make them instruments 
of his self-aggrandiseznent. The pleasure of posing as a god ia 
more wchanting and appealing than anything else that man has 
yet been able to disooTer. WhoeTer possesses power or wealth 
or cleverness or any ^ther supador faculty, develops a strong 

1. For detftiicd disoussion ovw tks tDSa&iag and oonecpt of ilah and rabb 
see : Abal A*la Ifaududi, Xi Char Bunyudi Jstilahen (Foot 

Bssio Terms of the Qur'an) Islamio Publioations, Ltd., Lahore. 
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in^liiution to outitop hia oatiifA] and ptopar limits, to extend 
his ftrea of influenoe and thraat his godhood npou such of bis 
fellow-men as are comparatively feeble, poor, weak-minded or 
deficient in any manner. 

Such aspirants to godhood are of two kinds and accordingly 
they adopt two different lines of action. There is a type of 
people who are comparatively bold or who possess adequate 
means of forcing their claim on those over whom they wield 
power and who consequently make a direct claim to godhood. 
For instance, there was Pharaoh who was so intoxicated with 
power and so proud of his empire that he proclaimed to the 
inhabitants of Egypt : **Ana rabbaium al*a*la** (I am your 
highest Lord). 

and **Ma*alirrUu lahum min ilahin ghairi** (I do not know 
of any other *ilah* for you but myself). 

When Prophet Moses approached him with a demand for the 
liberation of his people and told him that he too should surrender 
himself to the Lord of the Universe, Pharaoh replied that 
since he had the power to cast him into the prison-house, Moses 
sbonld rather acknowledge him as Similarly, there was. 

another king who had an argument with Prophet Abraham. 
Ponder carefully over the words in which the Qur^an has 
narrated this episode It says : 

Bethink thee of him who had an argument with 
Abraham about his Lord because Allah had given him the 
kingdom ; bow, when Abraham said : Uy Lord is He Who 
giveth life and causeth death, he answered : I give life 
and cause death. Abraham said: Lo 1 Allah causeth the 
sun to rise in the East, so do thou cause it to come up from 
the West. Thus was the diebeliever king flabbergasted’*. 

(2 : 268) 

Why was the unbeliever king flabbergasted ? Not because 

he denied the existence of God. He did believe that God was 

% 

the ruler of the universe and that He Aldifb made the sun rise 
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and set. The queetion at iasae was not the dominion orer the 

enn and the moon and the nniveree but that of the allegiance of 

the people ; not that who should be regarded as controlling the 

forces of nature, but that uAo Aould have the right to claim the 

obedience of men. He did not put forth the claim that he was 

Allah ; what he actually demanded was that no objection should 

be oast over the absoluteness of his authority 07er his subjects* 

Hia authority as the ruler should not be challenged* This claim 

was based on the fact that he held the reins of goTernment : 

he could do whateuer he liked with the property or the 

lives of his people ; he had abeolute power to punish his subjects 

with death or to spare them. He, therefore, demanded from 

Abraham that the latter should recognise liim as his master, 

serve him and do hia bidding. Bat when Abcahaz:. declared 

that he would obey, serve and accept no one but the Lord of 

the universe, the king was bewildered and shocked and did not 
know how to bring such a person under hia control. 

This claim to godhood which Pharaoh and Nimrod had put 
forth was by no means peculiar to them* Rulers all over the 
world in ages past and present have advanced such claims* In 
Iran the words *Khwia* (Master) and *Khudawand* (Lord) wme 
commonly employed in relation to the king and all the 
ceremonies indicative of servility were performed before him, 
in spite of the fact that no Iranian looked upon the king as the 
lord of the universe, that is to say God, nor did the king 
represent himself as such* Similarly, the ruling dynasties in 
India claimed descent from the gods, the solar and lunar 
dynasties are well known down to this day. The Waja* was 
called *an^ata\ (the provider of sustenance) and people 
prostrated themselves before him although he made no pretence 
of being God and his subjects never recognised him as such. 
Much the same was, and still is, the state of affairs in all other 
countries. 

Words synonymous with and *rabb* are still used in 
direct reference to rulers of many places. Even where this is 
not customary, the attitude of.the people towards their rulers 
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is similar to what is implied by these two words. It is not 
necessary for a man who claims godhood that he should openly 
declare himself to he an '(bh’ or ‘rabb’. All persons who 
exercise unqualified dominion orer a group of men, who impose 
their will upon others, who make them their, instruments and 
seek to control their destinies in the same manner as Pharaoh 
and Nimrod did in the hey day of their power, are essentially 
claimants to godhood, though the claim may be tacit, railed and 
unexpressed. And those who serre and obey them admit their 
godhood even if they do not say so by word of mouth. 

In contrast to these people who directly seek recognition of 
their godhood (here is another type of men who do not possess 
the necessary means or strength to get themselres accepted as 
'ilah‘ or 'rabb'. But they are resourceful and cunning enough to 
cast a spell over the minds and hearto of the common people. 
By the use of sinister methods, they invest some spirit, god, 
Idol, tomb, plant, or tree with the character of 'ilak' and dupe 
the oommoD people suoaessfulty into believing that these obieots 
are capable of doing them harm and bringing them good : that 
they can provide for their needs, answer their prayers and afford 
them shelter and protection from evils which beset them all 
atonnd. They tell them in effect: ‘If you do not seek their 
pleasure and approval, they will involve you in famines, epide¬ 
mics and afflictions. But if you approach them in the proper 
way and solicit their help they will come to your aid. We know 
the methods by which they can be propitiated and their pleasure 
can be secured. We alone can show you the means of access to 
these deities. Therefore, acknowledge our superiority, seek our 
pleasure and entrust to our charge .your life, wealth, and 
honour’. Many stupid persons are caught in' ihia4£ap and thus, 
under cover of false gods, is established the godh'ffe^ and 
supremacy of priests and shrine keepers. 

There are some others belonging to the same category who 
employ the arEi of soothsaying, ^.astrology, fortune-teUin^ 
charms, incantations etc- There are yet others who, while 
owing aliogianco to God, also assert that one cannot gain direct 
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aooess to Ood« They claim that they are the intermediaries 
through whom one should approach his threshold ; that all cere* 
monials should be performed through their mediation; and that 
all religious rites from one’s birth to death can be performed 
only at their hands. There are still others who proclaim them¬ 
selves to be the bearers of the Book of God and yet they de¬ 
liberately keep the common people ignorant oi its meaning and 
contents. Constituting themselves into mouthpieces of God, 
they start dictating others what is lawful (halal) and what is un¬ 
lawful {haram). In this way thmr word becomes law and they 
force people to obey their own eommands instead of those of 
God. This is the source of Brahmanism and Papacy which has 
appeared under various names and in diverse forms in all parts 
of the world from times Immemorial down to the present day 
and in consequence of which certain families, races and classes 
have imposed their will and authority over large masses of men 
and women. 

If you were to look at the matter from this angle, you will 
find that the root cause of all evil and mischief in the world is 
the domination of man over man, be it direct or indirect. This 
was the origin of all the troubles of mankind and even to this 
day it remains the main cause of all the misfortunes and vices 
which have brought untold misery on the teeming humanity. 
God, of course, knows all the secrets of human nature. But the 
truth of this observation has also been oonarmed and brought 
home to humanity by the experiences of thousands of years that 
man cannot help setting up someone or other as hie ‘god , *ilah 
and 'rabV, and looking op to him for help and guidance in the 
complex and baffling affairs of hie life and obeying his com¬ 
mands. This fact has been established beyond question by the 
historical experience of mankind that if you do not believe in 
God, some artificial god will take^llis place in your thinking and 
behaviour. It is even possible that instead of one real God, a 
number of false gods, *ila1is* and ‘raiis’ may impose themselves 
upon ybu. 



134 Th« lalemio Laxc ani OondiMitm 

Even today man it enohained in tho tlarery of many a false 
god. May he be in Buttia or America, Italy or Yugotlavia, 
England or China, he is generally under the spell of some party, 
some ruler, some leader or group, some money-magnate -or the 
like in snoh a manner that man’s control over man, man’s 
worship of man, man’s surveillanee of man continue unabated. 
Modem man has discarded nature-worship, but man-worship he 
still does. In fine, wherever you turn your eyes, you will find 
that one nation dominates another, one class holds another in 
subjection, or a political party having gained complete ascend- 
sn<^, constitutes itself as the arbiter of men’s destiny ; or again 
in some places a dictator oonoentrates in his hands all power 
and influence setting himself np as the lord and master of the 
people. Nowhere has man been able to do without an 'ilah' \ 

What are the cousequences of this domination of man by 
man, of this attempt by man to play the role of divinity ! The 
same that would follow from a mean and incompetent person 
being appointed a police commissioner or some ignorant and 
narrow-minded politician being exalted to the rank of a prime 
minister. For one thing, the effect of godhood is so intoxicating 
that one who tastes this powerful drink can never keep himself 
under control. Even assuming that self-control is possible, the 
vast knowledge, the keen insight, the unquestioned impartiality 
and perfect disinterestedness which are required for carrying out 
the duties of godhood, will always remain out of the reach of 
man. That is why tyranny, despotism, intemperance, unlawful 
exploitation, and inequality reign supreme, whenever man’s 
overlordship and domination {ilahiyyat and rahuhiyyai) over 
man are established. The human soul is inevitably deprived of 
its natural freedom ; and man’s mind and heart and his inborn 
faculties and aptitudes are subjected to such vexatious restric¬ 
tions that the proper growth and development of his personality 
is arrested. How truly did the Holy Prophet observe : 

“God, the Almighty says : ‘I created men with a 

pliable nature ; then the devils came and contrived to lead 

them astray from their faith and prohibited for them 



135 


Political Tkujry of Itlem 

wh*t I had made lawful for them’.”i 

As I have indicated abowe, this ia the sole cause of all the 
miseries and conflicts from which man has suffered during the 
long course of human history. This is the real impediment to 
his progress. This is the canker which has eaten into the Titals 
of his moral, intellectual, political and economic life, destroying 
all the values which alone make him human and mark him off 
from animals. So it was in the remote past and so it is today. 
The only remedy for this dreadful malady lies in the repudiation 
and rwunciation-by man of all masters and in the explicit 
recognition by him of God Almighty as his sole master and lord 
(ilah md roiS). There is no way to his salvation except this ; for 
even if he were to become an atheist end heretic he would not be 
able to shake himself free of all these masters {ilakf> and rabbs). 

This was the radical reformation effected from time to tim e 
by the Prophets in the life of humanity. They aimed at the 
demolition of man’s supremacy over man. Their real mission 
was to deliver man from this injustioe, this slavery of false 
gods, this tyranny of man over man. and this exploitation of the 
weak by the strong. Their object was to thrust back into their 
proper limits those who had over-stepped them and to raise to 
the proper level those who had been forced down from it. They 
endeavoured to evolve a social organisation based on human 
equality in which man should be neither the slave nor the 
master of his fellow-beings and in which all men should become 
the servants of one real Lord. The message of all the Prophets 
that came into the world was the same, namely ; 

“0 my people, worship Allah. There ia no ilah what¬ 
ever for you except He”. (17 : 69, 76, 86 ; also H ; 60, 
61,84). 

This was precisely what Noah said ; this is exactly what 
Hud declared ; Salih affirmed the same truth ; Shoaib gave the 
same message, and the same doctrine was repeated and confirmed 
by Hoses, Christ and by Prophet Uubammad (peace bq upon 

1. Al'Madaii^ Alalt$$ha/ai o/.Mnyyo ftt-AhadUh JEadtth 

No. 843, Dwft’t Hydond^ftd {Dtooma), 1323 A.H. 
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than all). Th® Iwt of th® Prophet®, Uahammad (Ck>d’» 
and peao® be upon him) Mid : 

"I am only a warner, and there ia no God saT® Allah, 
the One, the Ahaolute Lord of the heaTena and the earth 
and all that ia between them”. (38 : 65-66) 

“Lo 1 Your Lord ia Allah Who oreated the heayena 
and the earth in aix daya, then monnted He the Throne. 
He covereth the night with the day, which ia in haate to 
follow and hath made the aun and the moon and the atara 
anbaervient by Hia command. Hia verily ia all creation 
and (Hia verily ia the) commandment”. (t7 : 64) 

"Such ia Allah, yonr Lord. There ia no God aave 
Him. the Creator.of all thii^a, ao worahip Him. And He 
taketh care of all thinge”. <16 : 102) 

"And they are not enjoined anything except that 
they ahould aerve Allah, keeping religion pore for Him, aa 
men by natnr^ npright”. (>8 : 6) 

"Come to a word common between na and between 
yoQ, that we ahall worahip none but Allah, and that we 
ahall aaoribe no partner unto Him and that none of na 
ahall take others for lords beside Allah”. (3 : 64) 

This waa the proolamation that released the human aonl 
from its fatten and set man’s intellectual and material powers 
free from the bonds of slaveiy that held them in subjection. It 
Thieved them of the burden that weighed heavily upon them and 
was breaking their backs. It gave them a real charter of liberty 
and freedom. The Holy Qur’wi refers to thia marvellona achieve- 
iD6iit of tlx6 Prophet of Jslem wfaoD it seya : 

“And he (the ^c^het) reHeyee them of their burden 
end the chaina that were around them’'* (7 : 167 ) 

III 

FIRST PRINCIPLE OF ISLAMIC 
POLITICAL* THEORY 

The belief in the Unity and the Sovereignty of Allah is the 
foundation of the social and moral ayatem propounded by the 
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]^oph 6 t 0 . It if tbe Tory itartiog-point of tSxo Iilamio political 
philofopby. The basio principle of Islam is that bnman beings 
must, indiTidually and oollectiTely, surrender all rights on 
OTerlordship, legislation and ex^eising of authority over others. 
No one should be allowed to pass orders or make oommaods in 
hi$ own right and no one ought to accept the obligation to carry 
out such commands and obey such orders. None is entitled to 
make laws on his own authority and none is obliged to abide by 
them. This right Tests in Allah alone ; 

‘•The Authority rests with none but Allah, He com¬ 
mands you not to surrender to any one saye Him. This is 
the right way (of life)’*. (12 : 40) 

“They ask : 'have we also got some authority V Say; 

‘all authority belougs to God alone , * (3 : 154) 

“Do not say wrongly with your tongues that this is 

lawful and that is unlawful’*. {16 : 11$) 

“Whoso does not establish and decide by that which 
Allah hath reeealedi such are disbelievers.** (S r 44) 
According to this theory, sovereignty belongs to Allah. He 
atone is the law-giver. No man, even if be be a prophet, has the 
right to order others in hit own right to do or not to do certain 
things. The Prophet himself is subject to God’s commands: 

“I do not follow anything except what is revealed to 
me”. [6 : 60) 

Other people are required to obey the Prophet because he 
enunciates not his own but God’s oommaods : 

“We s^t no messenger save that he should be obeyed 

bg AtlaVe Uave^\ (4:94) 

“They are the people unto whom We gave the Scrip* 
ture and Command and Propfaethood”. (ti : 90) 

“It is not (possible) for ury human being unto whom 
Allah has given Scripture and the Wisdom and the 
Prophet hood that he should have thereafter said unto 
mankind : Become slaves of me instrad of Alloh ; but 
(what he said was) be ye £uthful servants of the Lord”. 

(3 : 79) 
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Thus the mein oharaoteristies of an Islamio State that oan 
be deduced from these express statements of the Holy Qur’an 
are as follows :— 

(1) Ko person, class or group, not eren the entire popula* 
tion of the state as a whole, oan lay claim to sovereignty. God 
alone is the real sovereign \ all others are merely His subjects ; 

(2) Ood is the real law-giver and the authority of absolute 
legislation vesta in Him. The belierers cannot resort to totally 
independent legislation nor oan they modify any law which God 
has laid dow, even if the desire to effect such legislation or 
change in Divine laws is uoanimoua and 

(3) An Islamic state must, in all respects, bo founded upon 
the law laid down by God through His Prophet. The govern¬ 
ment which runs such a state will be entitled to obdienoe in its 
capacity as a political agency aet to enforce the laws of God 
and only in so far as It acta in that capacity. If it disregards 
the law revealed by Ood, its commands will not be binding on 
the believers. 

IV 

THE ISLAMIC STATE 
ITS NATURE AND CHARACTERISTICS 

The preceding discussion makes it quite clear that Islam, 
speaking from the view>point of political philosophy, is the 
very antithesis of secular Western democracy. The philosophi¬ 
cal foundation of Western democracy is the sovereignty of the 
people. In it, this type of absolute powers of legislation—of 
the determination of values and of the norms of behaviour^ 
rest in the hands of the people. Law-making is their preroga¬ 
tive and legislation must correspond to the mood and temper of 
their opinion. If a particular pieoo of legislation is desired by 
the masses, however, ill-coaceived, it may be from religious and 

1. Her© th© cbsolule right 0 /legislation i© being disouseed. In the ItUmfo 
poliMoAl theory this right veats in Allah alone. As to the scope and 
extent of humftn legialation provided^by the Shari^ah itielf plea©© ee© 
Chapter 2 * Legiel©tion and litihad in Islam* and Chapter 6 ^First 
Principles of Islamio 
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moral viewpoint, step® have to be taken to plaoe it on the 
statute book ; if the people dislike any law and demand its 
abrogation, howsoever juat and rightful, it might be, it has to 
be expunged forthwith. This is not the case in Islam. On this 
count, Islam has no trace of W^tern democracy. Islam, as al- 
f©ady explained, altogether repudiates the philosophy of popu* 
Jar sovereignty and rears its polity on the foundations of the 
sovereignty of God and the vic©ger«oy {Kkilafai) of man.i 

A more apt name for the Islamio polity would be the 
'*kingddm of God” which is described in English as a '*theo- 
OTBfCj**, But Islamic theocracy is something altogether different 
from the theocracy of which Europe had a bitter experience 
wherein a priestly class, sharply marked off from the rest of the 
population, exercises unchecked domination and enforces laws 
of its own making in the name of God, thus virtually imposing 
Its own divinity and godhood upon the common people*^ Such 
a system of government is satanic rather than divine. Contrary 
to this, the theocracy built up by Islam is not ruled by any 
particular religious class but by whole community of Muslims 
including the rank and file. The entire Muslim population runs 
the state in accordance with the Book of God and the practice 
His Prophet. If I were permitted to coin a new term, I 
would describe this system of government as a ‘*theo-demo- 
oraoy , that is to say a divine democratic government, because 


1. Here it must be olearly onderetood thei democraoy as a 'philosophy* 
and democracy as a *form of orgeoisation* Skre not the same thing. In 
the form of organisation, Islam has its own system pf democraoy as is 
explained in the following pages. But as a philosophy, the two 
Islam and Western democraoy are baeioally different, rather opposed 
to each oiher.Sdifor, 


2 . 


'•Theocracy: a form of government in which God (or a deity) is 
recognised as the king or Immediate ruler, and his laws are taken as 
the atatute book of kingdom, tbMo laws being usually administered 
by a priestly order as his minisArs and agents ; henoo (loosely) « 
system of government by ■ saoerdotal order claiming a divine oommia- 
Sion”, .y&s .SAor/«r Oxford Dietionatf. Vq!. II, Oxford, I960, p. 2106. 
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nndet it the Muelimi have been given a limited popular sorer- 
eignt; under the suzerainty of God. The executive under this 

system of government is constituted by the general will of the 

Muslims who have also the right to depose it. All edministra* 
tive matters and all questions about which no explicit injunc¬ 
tion is to be found in the Shari'ah are settled by the consensus 
of opinion among the Muslims. Every Muslim who is capable 
and qualified to give a sound opinion on matters of Islamic 
law. is entitled to interpret the law of God when such interpre¬ 
tation becomes necessary. In this sense the Islamic polity is a 
democracy. But as has been explained above, it is a theocracy 
iu the sense that where an explicit command of God or His 
Prophet already exists, no Muslim leader or legislatare, or any 
religious scholar can form an Independent judgment, not even 
all the Muslims of the world put together, have any right to 
make the least alteration in it. 

Before proceeding further, I feel that I should pot in a 
word of explanation as to why these limitations and restrictions 
have been placed upon popular sovereignty in Islam, and what 
is the nature of these limitations and restrictions. It may be 
said that God has, in this manner, taken away the liberty of 
human mind and Intellect instead of safeguarding it as I was 
trying to prove. My reply is that God has retained the right of 
legislation in His own hand not in order to deprive man of his 
natural freedom but to safeguard that very freedom. His purpose 
is to save man from going astray and inviting his own ruin. 

One can easily uuderstaod this point by attempting a little 
analysis of the so-called Western seoalar democracy. It u 
claimed that this demoorsoy is founded on popular sovereignty. 
But everybody knows that the people who constitute a state do 
not all of them take part either in legislation or in its administ¬ 
ration. They have to delegate their sovereignty to their elected 
representatives so that the latter may make and enforce laws 
on their behalf. For this porpose an electoral system is set up. 
But as a divorce has been effected between politics and religion, 
and as a result of this secularisation, the society and particu- 
lariy its politically active elements have ceased to attach much 
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or any importance to morality and ethics. And this U also a 
fact that only those persons generally come to the top who can 
dape the masses by their wealth, power and deceptiT^ propa¬ 
ganda. Although these representatives oome into poWer by the 
votes of the common people, they soon set themselves up as an 
independent authority and assume the position of overlords 
(tloAs). They often make laws not in the best interest of the 
people who raised them to power but to farther their own 
sectional and class interests. They impose their will on the 
people by virtue of the authority delegated to them by those 
over whom they rule. This Is the utuation which besets people 
in England, America and in all those countries which claim to 
be the haven of secular democracy. 

Even if we overlook this aspect of the matter and admit 
that in these countries laws are made according to the wishes 
of the common people, it has been established by experience 
that the great mass of the common people are incapable of 
perceiving their own true interests. It is the natural weakness 
of man that in most of the affairs concerning his life he takes 
into consideration only some one aspect of reality and loses 
sight of other aspects. His judgments are usually onesided and 
he is swayed by emotions and desires to such an extent that 
rarely, if ever, can he judge important matters with the im¬ 
partiality and objectivity of soiratific reason. Quite often he 
reject the plea of reason simply because it conflicts with his 
passions and dMires. I can ^;ite many instances in support of 
this eontention but to avoid .prolixity I shall content myself 
with giving only one example : the Prohibition Law of 
America. It bad been rationally and logically established that 
drinking is injurious to health, produces deleterious effects on 
mental and intellectual faculties and leads to disorder in human 
society. The American public accepted these facts and agree to 
the enactment of the Prohibition Law. Accordingly the law 
was passed by the majority ^bte. But when it was put into 
effect, the very same people by whose vote it had been passed, 
revolted against it. The worst kinds of wine were illicitly 
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znanufaotured aod oonsumed, 4nd their ose 4Qd consumption 
became more widespread than before. Crimes increased in 
number. And erentuaily drinking was legalised by the 70 te 
of the same people who had previously voted for its prohibit!- 
on. This sudden change in public opinion was not the result 
of any fresh scientific discovery or the revelation of new facts 
providing evidence against the advantages of prohibition, but 
because the people had been completely enaalved by their habit 
and could not forego the pleasure of self-indulgence. They 
delegated their own sovereignty to the evil spirit in them and 
set up their own desire and paseions at their *‘ilahs** (gods) at 
whose call they all went in for the repeal of the very law they 
had passed after having been convinced of its rationality and 
correctness. There are many other similar instances which go 
to prove that man ie not competent to become an absolute 
legislator. Even if he secures deliverenoe from the service of 
other t/uAs, he becomes a slave to his own petty passions and 
exalts the devil in him to (he position of a supreme Lord. 
Limitations on human freedom, provided they are appropriate 
and do not deprive him of all initiative are absolutely necessary 
in the interest of man himself.^ 

That is why Qod has laid down those limits which in 
Islamic phraseology, are termed ^Divine Limits’ (Sudud-AlluA) 
These limits consist of certain principles, check and balances 
and specific injunctions in different spheres of life and activity, 
and they have been prescribed in order that man may be 
trained to lead a balanced and moderate life. They are intended 
to lay down the brosd framework within which man is free to 
legislate, decide his oWn affairs and frame subsidiary laws and 
regulations for his conduct. These limits he is not permitted to 

1. The question however >0 ; Who is to impose these restrictions t 
According to the Islamic view it is only Allah the Creator, the 
Nouriiber. the All-Snowing Who is entitled to impose restrictions on 
human freedom and not ony man. No mania entitled to do so, If 
any man arbitrarily imposes restrietions on human freedom, that is 
despotism pure and simple. In Islam there is no place for such 
des potism.—JTdf ter • 
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orerstep and if he does so» the whole scheme of his life will go 
away. 

Take for example man*a eeonomio life. In this sphere God 
has placed certain restrictions on human freedom. The right to 
priyate property has been recognised, but it is qualified by the 
obligation to pay Zakat (poor does) and the prohibition of 
interest, gambling and speculation. A specific law of inheritance 
for the distribution of property among the largest number of 
surviying relations on the death of its owner has been laid 
down and certain forms of acquiring; accumulating and spending 
wealth haye been declared unlawful. If people obserye these 
just limits and regulate their affairs within these boundary 
walls, on the one hand their personal liberty is adequately safe* 
guarded and, on the other possibility of class war and domins* 
tion of one class over another, which begins with capitalist 
oppression and ends in working>olaas dictatorship, is safely and 
oonveniently eliminated. 

Similarly in the sphere of family life, God has prohibited 
the unrestricted intermingling of the sexes and prescribed 
purdah, recognised man’s guardianship of woman, and clearly 
defined the rights and duties of hnshand, wife and children. 
The laws of divorce and separation have been clearly set forth, 
conditional polygamy has been permitted and penalties for 
fornication and false accusations of adultery have been pres¬ 
cribed. He has thus laid down limits which, if observed by 
man, would stabilise his family life and make it a haven of 
peace and happiness. There would remain neither that tyranny 
of male over female which makra family life an inferno of 
cruelty and oppression, nor that satanio flood of female liberty 

and licence which threatens to destroy human civilization in 
the West. 

In like manner, for the preservation of human culture and 
society God has, by formulating the law of Qiaag (Retaliation), 
commanding to out off the hands for theft, prohibiting wine- 
drinking, placing limitations on uncovering of one’s private 
parts and by laying down a few similar permanent rules and 
regulations, closed the door of eocial disorder for ever. I have 
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no timo to present to you- n complete list of all the Divine 
Limits and show in detail how essential each one of them is for 
maintaining eqnilibrinm and poise in life. What I want to 
bring home to you here la that through these injunctions God 
has provided a permanent and immutable code of behaviour for 

man, and that it does not deprive him of any essential liberty 

nor does it dull the edge of his mental faculties. On the con¬ 
trary, it sets a straight and clear path before him, so that be 
may not, owing to his ignorance and weaknesses which he 
inherently possesses, lose himself in the maze of destruction and 
instead of wasting his faculties in the pursuit of wrong ends, he 
may follow the road that leads to snooees and progress in this 
world and the hereafter. If you have ever happened to visit a 
mountainous region, you must have noticed that in the winding 
mountain paths which are bounded by deep caves on the one 
side and lofty rooks on the other, the border of the road is 
barricaded and protected in such a way as to prevent travellers 
from straying towards the abyss by mistake. Are these barri¬ 
cades intended to deprive the way-farer of his liberty 1 No, as 
a matter of fact, they are meant to protect him from destruc¬ 
tion ; to warn him at every bend of the dangers ahead and to 
show him the path leading to bis destination. That precisely 
is the purpose of the restrictions {hudud) which God has laid 
down in His revealed Code. These limits determine what 
direction man should take in life’s journey and they guide him 
at every turn and pass and point out to him. the path of safety 
which he should steadfastly follow. 

As I have already stated, this code enacted as it is by God, 
is unchangeable, You can, if you like, rebel against it, as some 
Muslim countries have done. But you cannot alter it. It will 
continue to be unalterable till the last day. It has its own 
avenues of growth and evolution, bat no human being has any 
right to tamper with it. Whenevw the Islamic State comes into 
existence, this code would form fundamental law and will 
constitute the mainspring of all its legislation. Everyone who 
desires to remain a Muslim is under an obligation to follow the 
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Qur’an and the Sunndh which must oonatltaiia the basic law of 
an Islamic State. 

The Pnrpasa at the Iriraie State 

The purpoea of the state that may be formed on the^baeis 
of the Qur’an and the Sunnah haa also been laid down by God. 
The Qur’an says : 

**We rerily sent Our mesaeogers with clear proofs, and 
rerealed with them the Scripture and the Balance, that 
mankind may obserre right measure ; and We revealed 
iron, wherein is mighty power and (many) uses for man* 
kind”. (57: 26} 

In this verse steel symboIicM political power and the verse 
also makes it clear that the mission of the prophets is to create 
conditions in which the mass of people will be assured of social 
justice in accordance with the standards enunciated by God in 
His Book which gives explicit iastruotioos for a welUdisciplioed 
mode of life. In another place God has said 

'^(Muslims fie) thoee who, if We give them power in 
the land, establish the system of Salat (worship) and Zakat 
(poor dues) and enjoin virtue and forbid evil and inequity”. 

(K : 41) 

’’You are the best oommunity sent forth onto man* 
kixid ; ye enjoin the Bight ooduct and forbid the wrong 1 
and ye believe in Allah.** (3 : 110) 

It will readily become manifest to anyone who reflects upon 
these verses that the purpose of the state visualised by the Holy 
Qur’an is not negative but positive. The object of the state is 
not merely to prevent • people from exploiting each other to 
safeguard their liberty mad to protect its subjects from foreign 
invasion. It also aims at evolving and developing that well* 
balanced system of social justice which has been set forth by God 
in His Holy Book. Its object is to eradicate all forms of evil and 
to encourage all types of virtue and excellence expressly men* 
tioned by God in the Holy Qur*tt. For this purpose poKtieal 
power will be made use of as and when the occasion demands ; 
all means of propaganda and peaceful persuasion will be 
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employed ; the morel edacation of the people will also be uoder- 
taken ; aad social influeooe as well as the force of public opinion 
will be harmessed to the task. 

Islamic State is Universal and AIL Embracing 

A state of this sort cannot eridently restrict the scope of its 
activities. Its approach is nniversal and a 11*embracing* Its 
sphere of activity is coextensive with the whole of human life. 
It seeks to mould every aspect of life and activity in consonance 
with its moral norms and pr<^ramme of social reform. In such 
a state no one can regard any field of his affairs as personal and 
private. Considered from this aspect the Islamic State bears a 
kind of resemblance to the Fascist and Communist states. 
But you will find later on that, despite its alMnclusiveness, it is 
something vastly and basically different from the totalitarian 
and authoritarian states. Individnal liberty is not suppressed 
under it nor Is there any trace of dictatorship in it. It presents 
the middle course and embodies the best that the human society 
has ever evolved. The excellent balance an^ moderation th^t 
characterise the Islamic syst^ of government and the precise 
distinctions made in it between right and wrong elicit from all 
men of honesty and intelligence the admiration and the admis¬ 
sion that such a balanced system could not have been framed by 
anyon6d)ttt the Omniscient and AILWise God. 
blamic Statt Is so Ideological Slate 

Another characteristic of the Islamic State is that it is an 
ideological state. It is clear from a careful oonsideration of the 
Qur’an and the Sunnah that the state in Islam is based on an 
ideology and its objective is to establish that ideology. State 
is an instrument of reform and must act likewise. It is a dictate 
of this very nature of the lelamio State that such a state should 
be run only by those who believe in the ideology'^on which it is 
based and in the Divine Law whioh it is assigned to administer. 
The administrators of the Islamic State must be those whose 
whole life is devoted to the observance and enforcement of this 
Law, who not only agree with its reformatory programme and 
fully believe in it but thoroughly comprehend its spirit and are 



147 


PolUieal Tkmy 0 / lilam 

acquainted with its details. Islam does not recognise anj^ geo* 
graphical I linguistic or colour bars in this respect. It puts for¬ 
ward its code of guidance and the scheme of its reform before all 
men. Whoever accepts this pr<^rainm6| no matter to what race, 
nation or country he may belong, can join the community that 
runs the Islamic State. Bat those who do not accept it are not 
entitled to hare any hand in shaping the fundamental policy of 
the state. They can lire within the confines of the state as non- 
Muslim citizens (simiHts). Specific rights and pririleges hare 
been accorded to them in the Islamic Law, A zimmV^ life, 
property and honour will be fully protected and if he is capable 
of any serrioe, his serrices will also be made use of. He will 
not,, howerer, be allowed to influence the basic policy of this 
ideological state. The Islamic State is based on a partieular 
ideology and it is the community which belieres in the Islamic 
ideolo|^y that pilots It. Here again, we notice some sort of 
resemblance between the lalamio and the Communist states. 
But the treatment meted out by the Communist states to per¬ 
sons holding creeds and ideologies other than its own bears no 
comparison with the attitude of the Islamic State, Unlike the 
Commanist state, Islam does not impose its social principles on 
others by force, nor does it confiscate their properties or unleash 
a reign of terror by mass ezecutioos of the people and their 
transportation to the slare camps of Siberia. Islam does not 
want to eliminate its minorities, it wants to protect them and 
gire them the freedom to lire according to their own culture. 
The generous and just treatmrat which Islam has accorded to 
non-Muslims in an Islamic State and the fine distinction drawn 
by it between justice and injustice and good and evil will con- 
yinoe all those who are not prejudiced against it, that the 
prophets sent by Gk>d accomplmh their task in an altogether 
different manner—something radtixdly different and diametri¬ 
cally opposed to the way of the false reformers who strut about 
here and there on the stage of history 

L This p»per was writlsa in and hi it tha author has dealt vith the 
theoretioal aspect of the probieo ooly« In £iis later articles he has 

[Ccaid. 
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THE THEORY OF THE CALIPHATE 
AND THE NATURE OF DEMOCRACY IN ISLAM 

I will now try to give & brief expoeition of the oompoeition 
end Btmotnr© of the Islamio Stete. I have already atated that 
in Islam, God alone is the real sovereign. Keeping this 
prineiple ta mind if we oonsider the position of those perscau 
who set ont to enforce God’s law on earth, it is but nataral to 
say that they should be regarded as representatives of the 
Supreme Ruler. Islam has assigned precisely that very position 
to them. Accordingly the Holy Qur’an says r— 

"Allah has promised to those among you who believe 
and do righteous deeds that He will assnredly make them 
to succeed (the present ruten) and grant them vioegerenoy 
in the land just as Be made those before them to saooeed 
(others).” (24 : 68) 

diwni«d th9 pr«otiOttl m welt la bit ertioJt en Ibe ^Righta 

of Noa<Mu«UB3t in ItUmio SUie’ (tee Chapter V 1)2) be writes : 

'*Howerer» in regard to e parliament or » legislature of the 
modern eonoeption* wbieh >e ooneidereblx different from in its 

traditioBsl sense, this rule eould be relaxed to allow aon«Hastlms to 
become its members provided that it has bem fully ensured in the 
Constitution that i 

{%) It would be W^fo vir*g of the parliament or the legislature to enact 
any law which is repugnant to the Qor’an and the Smmah - 
(h) The Qur’an and the Sw%nah wo%^ be the chief source of the public 
law of the land* 

(Hi) The head of the state or the assentiDg authority would necessarily 
be a Muslim. With these provisions ensured, the sphere of 
inffuenoe of non-Muslims would be limited to matters relating to 
the general problems of the country or to the interests of 
minorities concerned vid their participation would not damage 
the fundamental requirements of Islam”. 

The non^Muilims cannot oo^py key«posts^ posts from where the 
ideological policy of the state cu be ihfluenoed^but they can occupy 
general administrative poets and can aot in the service of the state. 

7or a detailed disoussion of their poaiUi^a see Chapter 
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The Terae iliuitrates very cleerly the Islamic theory of 
state. Two fundamental points emerge from it: 

1. The first point is that fslam uses the term ^vio^erenoy’ 
{khila/a$) instead of sovereignty. Sinoe> aocording to Islam» 
sovereignty belongs to God alone, anyone who Isolds power and 
rules in accordance with the laws of God would undonbtedly be 
the vicegerent of the Supreme Ruler and will not be authorised 
to exercise any powers other than those delegated to him. 

2. The second point stated in the verse is that the power 
to rule over the earth has been (mmised to the whole cotAmunity 
ofbelievtre \ it has not been stated that any particular person or 
class among them will be raised to that position. From this it 
follows that all believers are repositories of the Caliphate. The 
Caliphate granted by God to the faithful is the popular vice- 
gerenoy and not a limited one. There is no reservation in favour 
of any family, class or race. Every believer is a Caliph of God 
in his individual capacity. By virtue of this position he is In- 
dividually responsible to God. The Holy Prophet has said : 
•'Everyone of you is a ruler and everyone in answerable for his 
lubjects’’. Thus one Caliph is in no way inferior to another. 

This is the real foundation of democracy in Islam. The 
following points emerge from an analysis of this oonoeption of 
popular vic^ierenoy: 

(a) A society in which everyone is a caliph of Gh>d and an 
equal particip an t in this caliphate, cannot tolerate any class 
divisions based on distinctions of birth and social position. All 
men enjoy equal status and position in such a society. The only 
eriterion of superiority in this social order is personal ability and 
^anoter. niisis what has been repeatedly and expjiioitly 
asserted by the Holy Prophet : 

“Ho OM is superior to another except in point of fsitb 
and piety. All men arc descended from Adam Md Adam 
was made of olay*^ 

* 

“An Arab 1ms no supeuiotity over a pon^Arab nor a non* 
Arab over an Arab ; neither does a white man possei^ uy 
superiority over e black man nor a blarir mw * white 



Ulamic Lcv> and ConttUntion 
one, except is point of pietj". 

After the oonqueet of Meooe, when the whole of Arabia 
came under the dominion of the lalamio State, the Holy Prophet 
addressing the members of his own clan, who in the days before 

Islam enjoyed the same status in Arabia as the Brahmins did in 
anoient India, said : 

*'0 people of Qurayish ! Allah has rooted oat yoar 
haagbtiness of the days of Ignorance and the pride of 
ancestry. 0 men, all of yon are descended from Adam and 
Adam was made of clay. There is no pride whaterer in 
anoestry; there is no merit in an Arab as against a non>Arab 
nor in a non-Arab as against an Arab. Verily the most 

meritorious among you in the eyes of God is he who is the 
most pious”. 

(6) In such a society no indtridual or group of individuals 
will suffer any disability on account of birth, social status, or 
profession that may in any way impede the growth of his 
faculties or hamper the development of his personality. Every 
one would enjoy equal opportunities of progress. The way would 
be loft open for him to make as much progress as possible 
according to hie inborn capacity and personal merits without 
prejudice to similar rights of other people. Thus, unrestricted 
scope for personal achievement has always been the hallmark of 
Islamic society. Slaves and their deecendants were appointed as 
military officers and governors of provinoee, and noblemen 
belonging to the highest families did not feel ashamed to serve 
under them. Cobblers who used to stitoh and mend shoes rose 
in the social scale and became leaders of highest order (imama) : 
Weaver# and olothsollers became judges, muftia and jurists and 
to this day they are reckoned as the heroes of Islam. The Holy 
Prophet has said : 

''Listen and obey even if a n^o is appointod as amler 
orer yon”. ' 

(c) There is no room in such a society for the dictatorship of 
any person or group of persons sinoe everyone Is a caliph of God 
here^ia. No person or group of persons is entitled to become an 
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abBoIutd roler bj depririag the rank and fila of their inherent 
right of oaliphate* The position of a man vfao is selected to 
conduct the affairs of the state is no more than this : that all 
Muslims (or, technically speaking, all caliphs of Qod) delegate 
their caliphate to him for administratire purposes. He is 
answerable to God on the one hand and on the other to bis fellow 
‘caliphs’ who have delegated their anthority to him. Now, if he 
raises himself to the position of an irresponsible absolute ruler, 
that is to saji a dictator he assumes the character of a usurper 
rather than a caliph, because dictatorship is the negation of 
popular Tioegerenoy. No donbt the Islamic State is an alb 
embracing state and comprises within its sphere all departments 
of life, bat this albinolusireneae and anirersality are based upon 
the universality of Divine Law which an Islamic ruler has to 
observe and enforce. The guidance given by God about every 
aspect of life wi ' certainly be enforced in its entirety. But an 
Islamic ruler cannot depart from these instructions and adopt a 
policy of regimentation of his own. Re cannot force people to 
follow or not to follow a particular profession ; to learn or not 
to learn a special art; to use or not to use a certain script ; to 
wear or not to wear a certain dress and to educate or not to 
educate their children in a certain manner. The powers which 
the dictators of Russia, Germany and Italy have appropriated 
or which Atatork has exercised in Turkey have not been granted 
by Islam to its Amir (leader). Besides this, another important 
point is that in Islam erery indiTidual is held personally answer¬ 
able to God. This personal responsibility cannot be shared by 
anyone else. Hence, an individual eojoys foil liberty to choose 
whldtever path he likes aad to develop bis faculties In any direction 
that suits his natural gifts. If the leader obstructs him ot obst¬ 
ructs the growth of his personality, he will himself be punished 
by Qod for this tryanny. That is precisely the reason why there 
is not the slightest trace of regimentation in the rule of the 
Holy Prophet and of his rigbtly-goided Caliphs ; and 

(d) In such a society every sane and adult Muslim, male or 
female, is entitled to express hia or her opinion, for each one of 
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thorn is the reporitorj of tho osliphate. Ood has mado thb 
oalipbaie oohditional^ not upon any particular standard of wealth 
or compcteooa but only upon faith and (ood condoot. Thmfore 
all Muslims hare equal freedom to «piees their opinions. 

EqoiUtoiui Betweoi Individaallsm and ColleedTlsm 

Islam seeks to set np, on the one handi this superlatire 
democracy and on the other it has pnt an end to that indiri- 
dualimn which militates against the health of (he body politic. 
The relations between the indiridnal and the society hare bem 
regulated in such a manner that neither the personality of the 
indiridual suffers any diminution, or eorrosion as it does in the 
CommuxiiBt and Fascist social system, nor is the indiridual 
allowed to exceed his bounds to such an extent as to become 
harmful to tbe coma unity, as happens in the Western demo* 
craoies* In Islam, the purpose of an indiridoaTs life is the same 
as that of the life of the cornmnnity, namely, tbe execution and 
enforcemait of IMrine Law and tbe acquisition of Ood^s p]ea« 
sure. Uoreorer, lalsm has, after safeguarding tbe rights of the 
indiridual, imposed upon him certain duties towards the 
community. In this way requirements of indiridualism and 
coUcotirism hare been so well harmonised that the indiridual is 
affoMed tbe fullest opportunity to develop bis potentialities and 
is thus mabled to employ his developed facultjes in tiie service 
of the community at large, 

^ese we, briefly, the basic j^nciples and essential features 
of the Islamic political theory.^ 


1. To sroid rspetition, Bditor hss delet6d those portions of the eesay 
related to the problems, diseussed bi detail in chapter 
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Political Concepts of 
the Qur'an 


THE Qur’an ie complete code for mo&kind o&d 
proridoe guidance for man in all walks of his life. 
It has its own concepts of ethics» politics, economics 
and sociology* In the following articles an attempt 
has been made to present some of the basic political 
concepts of the Qur’an. 

M&ulana Mandudi has witten a Tafair (Common, 
tary) of the Qur’an under the title Tafhim aUQur’an. 
This great work has been completed in six volumes 
and published recently. Tafhim al-Qur’an contains, 
iriier alia, very valuable discussion of all the moral 
and social concepts of the Qur’an. The present art¬ 
icle is in the natnre of a logical compilation of the 
diseussions, in so far as they relate to the political 
concepts. The Editor has a^ded some notes here and 
there to maintain the continuity and to distinguish 
the editorial notes from the text, the two have been 
aligned differently. — Editor. 



POLITICAL CONCEPTS OF THE QUR’AN 

^nll£ chief ohract^rlstic of Istaaic ideology ia that it does 

not admit a coafliot, aaj» not eren a aigniSoant separation 
between life spiritual and life mundane. It does not ootifine 
itself merely to purifying the spirit and the morals. Its domain 
extends to the entire gamnt of life. It wants to mould indiri- 
dual as well as the social behaviour upon healthy pattern, so 
that the Kingdom of God may really be established on the 
earth and so that peace, contentment and well being may £111 the 
world as wafer fills the oceans. The political concepts of the 
Qur’an spring from this anique approach to life and its concept 
of man’s place in the universe. That is why it is necessary that 
before we proceed to discuss the major political concepts of the 
Qur’an we ought to have a clear idea of the Quranic concept 
of life. 

I 

THE QURANIC'CONCEPT OF LIFE 

There are certain basic postulates which must be under- 
stood at the very outset. These postulates are as follows : 
Basic Postulates 

1. God, Who is the Oeator, the Ruler and the Lord of the 
Universe, created man and provided him with temporary abode 
in that part of His vast kingdom (cosmos) which ia known as 
the earth. He has endowed mao with the faculties of thinking 
and understanding and has given him the power to distinguish 
right from wrong. Man has also been invested with freedom of 
will and choice and the power to use the resources of the world 
in any manner be likes. In short, man has been given a sort 
of autonomy while being appointed God’s vicegerent on earth.. 

2. Before assigning to man thd vioegerenoy on the earth, 
Ood made it explicitly clear to him that He alone is the Lord, 
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the Ruler aad the Deify. As such the entire Unirerae and all 
the oreaturee in it (including man) mast submit to Him alone. 
Man muft not think himself totally free and should know thaf 
this earth is not his permanent abode He has been made Ut 
Hre upon it only during the period of his probation and in <Iue 
course he will retam unto his Lord, to be judged according to 
the way he has utilised the period of probation. Tho only 
right course for man is to acknowledge Qod as the only Lord, 
the Sustainer and the Deity and to follow His Guidance and 
His precepts in all aspects of life. Man must Hts this life with 
the realisation that he is to be judged and his solo objeotivo 
should be to merit the pleasure of Allah so as to emerge success, 
ful in the final test. Conduct contrary to this would lead man 
on to the evil path. If man follows the course of pioty and 
pdlmess (which he is free to choose and follow) he will succeed 
iff this world and in the next—in this world he will have a life 
of peace and contentment and in the hereafter he will qualify 
himself for the heaven of eternal bliss, aUJannah. And if he 

chooses to follow the other course; i.e., that of Godlessness and 
evil (which he is equally free to choose and follow) his life will 
be one of corruption, disroption and frustration in this world 
and he will meet colossal misfortune in the life to come—that 
abode of pain and misery which is called Hell. 

3. After administering this warning God sent man upon 
the eaith and provided the very first human beings (Adam and 
Eve) with His Guidance in accordance with which men were to 
live on the earth. Thus man’s life on this earth did not begin 
in utter darkuesa. The very first mao was provided with a 
burning torch of light and guidance so that humanity may 
attain to its glorious destiny. The first man received revealed 
knowledge from God Himself. He had knowledge of the reality 
and was given the code of life by following which he could have 
a life of bliss. This co de of life was Islam, the attitude of com¬ 
plete eubmisaion to Allah, the Creator of man and the whole unu 
verse. It was this religion whicli Adam, the first man, passed 
down to posterity. Bit later generations gradually drifted away 
from the right path and adopted differeut, erroueoas ways of 
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Ufa. Out of negligesce they lost their origins! religion or out 
of mischief they sdulfcoratod and perverted it. They associated 
with God innumerable human beings, non-hnmsn objects and 
imaginary beings as deities and indulged in ^hirk (polytheism) 
of the worst type. They mixed op the pure teachings of God 
with strange myths, ideas and phitoaophios and thus produced 
a juDgle of religions and cults. They discarded the God given 
principles of social ethics and collective morality, the Shart^ah, 
and deprived the human life of peace and tranquillity. 

4. Although men departed from the path of truth, disre* 
garded and perverted the Shari^ak and some of them even 
revolted against the code of Divine Gnidanee, yet God did not 
forthwith destroy them or force them to the right coatee. 
Forced conversion to the right path was not in keeping with 
the autonomy he had given to man. Instead, God appointed 
certain virtuous persoos from amongst the people themselves, 
to discharge the responsibility of recalling and guiding men to 
the right path during their sojourn on the earth. These men 
believed in God and lived in a life of obedience to Him. He 
honoured them by his revelations and gave them the know* 
ledge of reality. These men, known as prophets, were assigned 
the job of presenting the message of truth to the humanity ask* 
ing the people to the path of the Lord. 

6. These prophets were raised in all epochs, in all lands 
and in all nations. Their number exceeds many thousands. All 
of them brought the same messa^, all of them advocated the 
same way of life {Deen) «.s., the way which was revealed to man 
on the first day of his existence. All of them followed the same 
guidance : the guidance which was prescribed by the Lord for 
man at the outset of oivilixation. All of them stood for the 
same mission : they called men to the religion of Islam, asked 
those who accepted tbe Divine Ouidanoe to live in accordance 
with it and organised them into a movement for the eatablish- 
meot of the Divine Law and for putting an end to all deviations 
from the Bight Path. Every prophet tried to fulfil this mission 
in the best possible way. But a great number of people never 
accepted their guidance and tboee who accepted it, gradually 
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drifted astray and after a lapse of time lost the guidance or 
distorted it with inooTatioiis and perFersions* * 

6. At last Ood raised Prophet Uuhammad (peace be on 
him) in the land of Arabia and assigned to him th6 completion 
of the mission for which earlier prophets were ordained. The 
message of Muhammad (peace be on him) was for entire man* 
kind. He presented anew the teachings of Islam in their pris« 
tine form and proTided hnmanitj ones again with the Divine 
Guidance. He organised all those who accepted his message 
into one utnmah which was charged with reconstructing its own 
life in accordance with the teachings of Islam, with calling 
humanity to the path of righteousness and with establishing 
the -Word of God on the earth. This guidance is enshrined in 
the Holy Qur^an which constitutea the only right code of con¬ 
duct for the mankind.^ 

Islamic Concept of Life 

These are the basic postulates which, on the one band^ 
reyeal God’s design for proriding guidance for man in this 
world and, on the other, define the nature, position and status 
of man in it. Now let us study the foundations on which the 
Qur’an rears man’s relationship with Allah and the concept of 
life which naturally follows from that relationship. 

The Qur’an deals with this problem on many an occasion 
but the entire concept of life eoTisaged by it is epitomised in 
the following Terse : 

** Verily Allah bath bought of the belieYers their lives 

and their properties for the price that theirs shall be the 
Paradise : so they fight in the way of Allah and slay and 
are slain. It (t.s., the promise of the Paradise) is a promise 
which is binding on him in the Torah and the Injeel and the 
Qur'an. And who is more faithful unto his covenant than 
Allah 1 Rejoice then in jont in bargain that ye have made» 
for that is the supreme triumph”. (9 : 111) 

In the above verse the nature of the relationship which 
comes into existence between man and God because of Imdn 


1. Abul A‘la Maududi. Tafhim of-Qur'aa, Vol. Lahote, 1^51, pp. Vi-Vf. 
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(the act of repoaing faith in AUah) has been oalled a * bargain’. 
This moans that Iman in Allah is not a mere metaphysical 
concept ; it is in the nature of a conlrac^ by which man barters 
his life and his belongings with Allah in exchange for the pro¬ 
mise of Paradise in the life-hereafter. God, so to say, purchases 
a believer’s life and property and promises, by way of price, the 
award of Paradise in the life after death. This concept of 
bargain has important implications and we should therefore 
first of all clearly understand its nature and meaning. 

The fact of the nature is that each and everything in this 
world belongs to Allah. He is the real owner of it all. As such, 
man’s life and riohea which are part of this world, also belong 
to*Him, because it is He Who created them and it is He Who 
has assigned them to each man for his ase. Looking at the 
problem from this angle the question of any sale or purchase 
does not arise at all. God is the real owner, there is no question 
of HU purchasing what is already HU. Man is not their real 
owner, he has no title to sell them. But there is one thing 
which has been conferred on mao and which now belongs fully 
to him, and that is his free will, the freedom of choice follow¬ 
ing or not following the path of Allah. As man has been 
endowed with free will in this respect, he is free to acknowledge 
or not to acknowledge the reality of things. Although this 
freedom of will and choice that man possesses, does not auto¬ 
matically make him the jeal owner of all the energies and 
resources of which he hat command, nor does he acquire the 
title to utilise them in any way he likes, not his acknowledg¬ 
ment of reality or refusal to do so does in any way affect the 
reality as such, yet it does mean that he is free to acknowledge 
the sovoroignty of God and His overlordship on his own life 
and belongings or refuse to acknowledge it and to arrogate to 
himself the position of iadependence. He may, if he likes, deem 
himself free from all obligations to the Lord and may think 
that he enjoys the rights and powers over all that he has and 
may use thorn according to his own wishes, unfeitertsu by any 
higher command. This is how and where the question of 
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bargain comes ia. This Largain does not mean that God is 
purchasing something which belongs to man. Its real nature is 
this : All creation belongs to Qod but he has bestowed certain 
things on man to be used by him as a trust from God. And man 
has been given the full freedom to honestly fulfil the trust or 
to betray it. Now God demands that man should willingly end 
voluntarily (and not under duress or compulsion) acknowledge 
those things as His which really belong to Him and should use 
them as a trust from God and not aa his own to do with as ha 
pleases. Thus a man who voluntarily renounces the freedom to 
refuse God*s supremacy and instead acknowledges His ovorlord- 
ship, so to say, 'sells’ his ‘autonomy’ (which too is a gift fron^ 
God and not man’s own) to God and gets in return God’s pro¬ 
mise of eternal bliss that Is Paradise. A man who makes such 
a bargain is a Mo'min (believer) and Irndn (belief) is the Islamic 
name for this contract ; and the one who chooses not to enter 
into this contract or after making such contract adopts a bo- 
liaviour in contravention thereof amounting to breach of that 
contract, ris a and the attempt to avoid or abrogate this 

contract is technically known as Kujr. 

Such is the n»taro of tb® contract. Now let us briefly study 
its various stipulations. 

1. God has put man to serious trial on two counts 
(a) He has left man free, but even after giving him that 
freedom He wishes to see whether or not man realises 
his true position ; whether he remains honest and 
steadfast and maintains loyalty and allegiance to the 
Lord or loses his head and revolts against his own 
Creator; whether he behaves like a gentleman or 
tramples underfoot all values of decency and starts 
playing such fantastic tricks as make the angels weep.i 

■ l. The translator ^as here tried ^ borrow the words of Shakespeare u h. > 
has beautifully protrayod Uiis attitude of man in the followiiigcouplct; 

Man, proud man. 
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(6) He wants to see whetlier man is prepared to hare such 
oonfldence in God as to offer his life and wealth in 
return for what is a promise that is to materialise in 
the next world—and whether he is prepared to surren* 
der his aOtonom; and all the oharms which it has, in 
exchange for a promise about the future. 

2. It is an accepted principle of Islamic law that Iman coa- 

aists in adherence to a certain set of doctrines and whosoever 
reposes faith in doctrines becomes a Mo*min. No one has a 
rigiLt to denounce such a man as non-believer or drive him out 
of the fold of th^ ttmmah, save when there is explicit proof of 
falsity or of renunciation of the belief. This is the legal aspect 
of the problem. But in the eyes of the Lord, only that ImSn 
is valuable which consists in complete surrender of one's will 
and choice to the will of Allah. It is that state of thought and 
action wherein man submits himself fully to Allah, renouncing 
all claim to his own supremacy. It is something that comes 
from the heart. It is an attitude of the mind and prepares man 
for a certain course of action. If a man recites Katma^ owns 
the contract aud ereo performs his prayers and other acts of 
worship, but in his heart he r^ards himself as the owner and 
the dispenser of his physical and mental powers and of his 
moral and material resources, uses them to his own liking and 
upholds his freedom of will, thoQ» however much the people 
may look upon him as in the eyes of God he will be a 

non-believer, for he has, in fact, not really entered into the 
bargain which according to the Qar'an is the essence of Im^n. 
If a man does not use his powers and resources in the way God 
has prescribed for him and instead uses them in pursuits which 
God has prohibited, it clearly shows that either he has not 
pledged his life and property to Allah or even after pledging 
them to Him, he falsifies the pledge by his conduct. 

3. This nature of ImSn makes the Islamic way of life, 
distinct from, nay, the very opposite of the non-Islamic way of 

Plays such tio trick# before heevon. 

As make the angeU weep. ^ Shakenpeare. Mca^urt for Me<Mur9 
(liabo(la), Act ir, 8o« II, 
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life. A Muslim who has real faith io Allah, makes erer; aspect 
of his life subsorrieot to the Will of Allah. His entire life is 
one of obedience and surrender and he never behaves in an 
arrogant or an autonomous way, save in a moment of 
forgetfulness. And after such a lapse as soon as he becomes 
conscious of it he again readdresses himself to bis Lord and 
repents of his error. Similarly a group of people or a society 
Fhioh consist of true Muslims oan never break away from the 
Law of their Lord. Its political order, its social policy, its 
culture, its eoonomte ideology, its legal system and its 
international policy must all bo in tone with the Code of 
Guidance revealed by Allah and mast, in no way, contravene it. 
And if ever through errror any contravention is committed, it 
must on realisiog this, correct this immediately and return 
forthwith to the state of subservience to the Law of God. It 
is the way of the non-believers to fee! free from God’s 
Guidance and to behave as one’s own master. Whoever adopts 
such a policy is, even though he may bear a name silmilar to 
thatof a Muslim, treading the Satanic path and following the 
way of the non-believers. 

4. The Will of God, which it is obligatory upon man to 
follow, is the one which God Himself has revealed for man’s 
guidance. The Will of God is not to be determined by man 
himself. God has Himself clearly enunciated it and there is no 
ambiguity about it. Therefore if a person or society is honest 
and steadfast in its contract with Allah, it must sornpulously 
fashion its entire life in accordance with the Book of God and 
the Sunnah of the Prophet (peace be on him), 

A little reflection will show that these stipulations are 
logically implicit in the bargain and it is also clear from the 
above discussion why the payment of the ‘price has been post¬ 
poned to the life after death. Paradise is not the reward for the 
mere profession of the bargain, it is^he reward for the faithful 
exeeviion of the contract. Unless the contract is fully executed 

and the actual life-behaviour of the'vendor’complies with the 

terms of the contract he doe^not become entitled to the reward. 
Thus the ‘sale’ is concluded only at the last moment of vendor a 
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life and as such it is natural that the reward should be given to 
him in the life-hereafter. 

There is another significant point which emerges for the 
study of the verse quoted above with reference to its context, 
In the verses preceding it. rf>ference has been made to the people 
who professed Imdu and promised a life of obedience, but when 

the hour of trial came they proved unequal to the task. Some 

neglected the call of the hour and betrayed the cause. Others 
played open tricks of hypocrisy and refused to sacrifice their 
lives and riches in the Cause of Allah. The Qur’an, after 
exposing those people and criticising their insincerity and 
hypocria>, makes it clear that/man is a contract, a form of 
pledge, between man and Ood. It does not consist in a mere 
profession of belief in Allah. It is an acknowledgement of the 
fact that Allah alone is our Lord, Sovereign and Ruler and 
that everything that man has. including his own life, belongs 
to Him and must be used in accordance with His directives. 
If a Muslim adopts a contrary course, be ic insincere in his 
profession of faith. True believers are only those who have 
really sold their lives and all that they possess to God and who 
follow His dictates in all fields of activity. They stake their 
in obedience to the Commands of the Lord, and do not 
deviate oven an inch from the path of loyalty to God. Such 
alone are the true belie Fere. 

Some people object that the promise referred to in the verse 
does not occur in Injeel (Gospel) or Taurat (Torah). So far as 
Injeel is concerned we find the,following verses in it: 

‘‘Blessed are they which areperseoutedfor righteousness’ 
sake : for their's is the Kingdom of heaTon’'.^ 

‘‘Ho that findeth hie lifeeball lose it; and be that loseth 
his life for my sake shall find 

“And every one that hath^forsaken houses, or brethren, 
ur sisters, or father, or mother, or wife, nr children, or 

1. New T &0 lament, Sfc. Matthew. '•; 

2. , St. IQ rdt). 
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lands, for my name’s sake, thall receive an hundredfold, 
and shall inherit everlasting life”.^ 

This is what we find in the Injeel as it exists at present and 
the above verses convey more or loss the very same idea as is 
given by the verses quoted from the Qur'an. As to the Taurat 

(the first five books of the Bible)'it is correct that it does not 

contain a clear statement to this effect. But that is not all 
important, for the Tuural as it is today, is devoid of even clear 
concept of life after death, of the Day of Judgment and of the 
Reward and Punishment in the next world, although those have 
always bean an in 3 ei»arable part of the religion of God. It is in 
no way correct to think that tbo real Taurat too was devoid of 
these concepts. The fact is that Jews became so mateiialistio 
in their approach in the days of their deoadeuco that they could 
not think of any greater reward than material and worldly 
pfosperity. So in the rewriting of the Taurat they redured the 
concept of- Paradise and reward in the hereafter to that of 
material bliss of this world and regarded the premised land of 
Palestine as the paradise. Thus we find in the Taurat that 

"Hear, 0 Israel : The Lord our God is one Lord 5 and 
thou shalt love the Lord thy God with all thine heart, and 
with all thy soul and with all thy might”.® 

"Is not He thy Father that bath bought thee 1 Hath 

He not made thee and established thee” !* 

But the reward for this devotion to the Lord, described in 
the Taurat, is tha^ you shall become the owners of the land 
wherein milk and honey flow ».e., Palestine ! The reraten for this 
is that firstly, the TouraJ available to us is incomplete and many 
of its parts have been lost and destroyed and secondly, it does 
not consist of the unadulterated teachings of God ; instead 
there have been intermingled in it the teachings of God and the 
national traditions, racial prejudices, myths, aspirations, 
. interpretations etc., of the Jewish people. That is why it is 


h St. Matthew* 19 : 99* 

2. Old Tet^amtnif Deuteroaomy, 9 : 4>9* 

3. Deuteronomy, 32 : 0. 
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not generally poisible to diatingniih the word of God from the 
word of man. In suoh a situation the absence of a clear 
statement in the present TavnU does not affect the claim of the 
Qur'an as to God’s promise to man.^ 

II 

necessity for an ISLAMIC STATE 

The Islamic conoept of life as envisaged in the Qur’an is that 
man should devote his entire lif© to the causes of Allah, Whose 
injunctions should be followed in all the fields of human activity. 
The Qur'an not only lays down principles of morality and ethics, 
but also gives guidance in the political, social and economic 
fields. It preecribes punishments for certain crimes and 
enunciates principlen of monetary and fiscal policy. These 
cannot be translated into practice unless there is a State to 
enforce them. And herein lies the necessity of an Islamic State. 

This concept is presented in the following verses of the 
Qur'an 

“The adulterer and the adulteress, scourge ye each one 
of them (with) a hundred stripes. And let not pity for the 
twain withhold you from obedience to the din of (».e., way 

of life prescribed by) Allah, if ye believe in Allah and the 
Last Day’’. (24 ; 2) 

A very basic point emerges from this verse. Here the 
criminal law of Islam has been called Din-Allah t.e,. the religion 
of God. It means that religion does not merely mean prayers, 
and fasting and Hajj and Zakat, it also includes the law of the 
land and the institutions of the State. If we want to establish 
rehgion of God, the objective will not be achieved by merely 
establishing the ‘ institutious of Sawn (fast) and Salat (prayer). 
We shall have to establish side by side with them the Divine 
Law and make the Shari'ah the law ef the land. If the latter is 
not established, then even if the institutions of Salat etc., is in 
force, it will not amount to the estabishmont of din. It would 

1. Ta/him al Qur^an, Vol. li, pp. 385.S39. 
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only ho ft partial anforoement of it and not a total ono. And if 
instead of God-given laws some other laws are adopted, it means 
nothing short of rejection of the ditt as such A 

Another verse of the Qcir'an which throws light on this 
problem is as follows r— 

“Say; O my Lord I let my entry be by the Gate of 
Truth and Honour ; and likewise my exit be by the Gate of 
Truth and Honour ; And grant me from Thy presence a 
ruling authority to add me’*. (17 : 80) 

That ie, either grant power to me or grant me the assistance 

of any ruling authority, or state, BO that I may with the force 

and the reaouroes of the coercive power of the State establish 

virtue, eradicate evil, put an end to corruption, vulgarity and 

sin, set at right disruption which has spread throughont social 
life and administer justice according to Thy revealed law. This 
is what this verse means so ia also clear from the interpretation 
placed upon it by Hasan Basrl, Qatada, Ibn Jarir and Ibn Katbir. 
This view is further supported by the hndith : “Allah brings to 
an end through the State what He does not eradicate through 
the Qur’an”. 

This shows that reforms which Islam wants to bring about 
cannot bo carried out merely by sermons. Political power is 
essential for their achievement. And as the above prayer has 
been taught by none other than Allah to His own prophet, it also 
shows that the struggle for obtaining control over tho organs of 
the State, when motivated by the urge to establish tho ilin and 
the Islamic Skari'ah and to enforce the Islamic injunctions, is 
not only permissible bufr is positively desirable and aa su?h 
obligatory. Those who regard such an endeavour as something 
mean an& this worldly or oharecterise it as “power-seeking” are 
totally mistaken. If a person strives for personal glory and wants 
to gain power for personal ends, Jhat is certainly to be condemn¬ 
ed. It is un-Islamio. But if power is being sought to establish the 
din of Allah, then it is an undisputed act of Godliness and 


1. Maudttdi, I'afhUn al-i^ur’an, Vol, III, 6««aA al-Sur, p. 343. 
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piety end mast not be oonfased with power thiratiness.l 

III 

SOVEREIGNTY OF GOD 

The next and the most fundamental and most reTolutionary 
political concept of the Qar’an is the eoTereignty of God over 
the entire life of man. So far as the concept of the soTereignty 
of God over the univeTso is concerned, it is accepted by most 
of the people but what the Qar*an demands is that they must 
also acknowledge Him as the SoTeroign in his moral, social, 
cultural, economic and politieal sphere of life. 

Students of political scienoe know bow Tcied the issue of 
sovereignty has become in the present age. It is perhaps the 
most.diiputed issue of political science and a good many 
thinkers have even pleaded that the problem is so confusing 
that it would be better if the political theorists discard it 
altogether. Not only are there theoretical and logical anomalies 
bnt also the development of internationalism seems to have 
mote or less rendered the coucept of national sovereignty 
obsolete. The root cause of all the difBoulties in respect to 
this question is a basic fallacy : (he political philosophers have 
tried to place the cap of sovereignty on man a being for whom it 
was never Intended and whom it can therefore never Bt. Keeping 
in view the attributes of the sovereign, no human being or 
human organisation oan really claim title to it. And when 
sovereignty is forced upon human beings, it results in confusion 
on all hands. 

The Quranic concept of sovereignty is simple. God is 
the Creator of (he Universe. He Is Its real Snstainer and 
Rnler. It Is His Will (hat prevails in the cosmos all around. 
As all creation is His, Hb command should also be MtsUished 
*nd obeyed In man’s society. He is the real Sovereign and 
His Will shonld reign supreme as (he Law. 

of sovereignty is presented in the 
1. Ta/him al-Qur’an, Vol. IT, p. 688. * 
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following rcTBCB of the Holy Qar*an : 

(a) Prophet Joseph (God’s blesAing be on him), on announc¬ 
ing the misaion entrusted to him, doolarod : 

^'Verily I hare abandoned the creed on a people who 
believe noi in Allah and who are dUbelierers in the Here- 
after. And I hare followed the religion of my fathers, 
Abraham and Isaac and Jacob. It nerer was for us to 
attribute aught as partner to Allah. This is the bounty of 
Allah unto us and unto mankind ; but most gire not thanks. 
0 tny fellr)W prifionora 1 art^ direrse lords better, or Allah, 

* the One, the Suhdure Tlioee whom y© worship beside 
Him are but whJeh yo hare named, ye and your 

fathers. Allah hath rereatod no sanction for them. The 
Authority with Allah alone. Who hatli Commanded 
you that yo obey none ^are Him. This is the* right religion, 
but most men know not*'. (12,: 97—40) 

This is one of W»t and most eloquent arguments 
for Tm'hretl and confuius many important points for con* 
sr deration 

(1) This, porliaiM, is tlio llrst pit I die apeecli of Joseph as a 
prophet. The earlier of the Qiir'au, in so far as they relate 
to him deal with )us unblcmishocl < haractur aocl his life of virtue 
and integrity. Now we hnd that ho lias begun his practical work 
as a prophet. It also seems to Ih> the first onoasion for him in 
Egypt to reveal his r<»al identity. r,e.^ being the kin of Abraham 
and Isaac and Jaoob. It is here that he telU the people that he 
is not propounding anything new—that hia message is the same 
as that of the earlier prophets. He also tells the people that he 
belongs to the same international movement for Tawheed whose 

1. The original word is al-Zi»hhar, which according to heno\ 'Arabio- 
English Lezioon* means : The subduer of his oreatures but His so¬ 
vereign authority and power^ and the Disposer uf them as he pleaseth, 
with and against their witl^. We have rendered this word as Hhe 
Subduor*. 

S. This discussion has been abridged. Only points having a direct bear¬ 
ing upon the political oonoepts have^c^en dealt with, the others being 
left outj—Editor. 
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]oadoi« had bean Abraham aad Iftaao and Jacob—mentioni&g 
only thoflo whom the pooplo must Kaye known hecauee of 
geographical and historical proumity. 

(2) It shows that the Prophet started his work not by go* 
ing into petty trivialities, but by presenting the basic postnlates 
of Islam. In his very first discourse he clearly expounded the 
differences between TawAttd (monotheism) and Shirk (polythe¬ 
ism) and called the people to the path of TatrAeed in a befitting 
manner. The message was so clear, to truthful and so well- 
presented that it must hare gone straight to the heart of his 
listners. As the listeners were slaves, they could very well 
understand the underlying truth of the question : ‘'Are diverse 
lords better, or One Powerful Mastert’’ They knew how difficult 
it was to serve more than one master. The message, in a nutshell, 
was that of denunciation of ^hirk in ail its forms, apd acknow¬ 
ledgement of the overlordship of one Ck>d in all fields of 
existence. Joseph (peace be on him) tells bis listeners that gods 
they worship are mere names and do not possess any attribute 
of real lordship or sovereignty. He stressed that when they too 
acknowledged that the real sovereign of entire creation is Allah 
Who is the Creator and Sustaincr of the universe, why then 
avoid its natnral and logical oonscquencos. It naturally follows 
that He alone should and as a matter of fact does, enjoy real 
authority and He had not provided any sanction for the worship 
and obedience of any of the gods before whom they bowed. He 
alone is the Law-giver. Rule and authority belong to Him. All 
these prerogatives are exclusively His. And he has enjoined 
that His Command should reign supreme. Han is to worship 
none except Him, to obey none except Him, and to follow none 
except Him. He is the real sovereign and His Law mustprevail^ 
(6) ^he concept of sovereignty is further explained ' in the 
following verse ; 

*‘Verily, your Lord is Allah Who created the heavens 
and the earth in six Days, then mounted He the Throne. 
He covereth the night wi^ the day, which is in haste to 

1. Ta/him a/«Q«f*an, Vol, II, pp, 401-404. 
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follow it, and hath mado tha ruq and the moon and the 
atara anbaerWent by Hia Command. Terily His ia all creation 
and Hia ia the Command (the Law). Blessed be Allah, the 
Lord of the Worlds.” (7 : 64) 

It ia diffionlt to preoiaely nnderstand what is meant by 
Utwa *alal *arsi (Mounted He the Throne). It is possible that 
Ood appointed a certain place as the centre of this limitless 
ooamoa and made it the oentre^and the control'house of the 
nnirerae. And it ia this place, from where the uniyerse is being 
goremed, which has been called *ureh (the Throne). It is also 
poesible that the word has been used as the symbol of authority 
and anaerainty and ‘to mount the Throne^ implies that after 
creating the nnirerse Ood took hold of the reins of power and 
beoame its Rnler and King. Whateyer be the actual nature of 
the happening, the real import and signiBoance of 'mounting of 
the Throne’ Is that God is not the more Creator of the Unirersei 
He ii also its Ruler and Qoyemor. This is a yery ioiportent 
concept and the Qur’an wants that this point should be fully 
realised by man. 

God ia not the one who created the world and then retired.^ 
This concept of retirement is fallaoious. The Creator has not 
jeyered His connection with tbenniyarse after baying created it. 
He still controls it aud proridea for ita maintenanoe. He controls 
its eyery aspect. All authority and all power rest in His hands* 
From the smallest particle of dust to the gigantic nebulae eyery* 
thing ia subseryient to His Will and obeys His Commands. 
The destiny of this entire creation ia dependent upon Him. 
Thus the Qur’an demolishes the yery foundations ^^f ^hiri 
(polytheism), atheism and self*worship. If a man does not 


I. The Hindu oonoept is that Ood retired after creating the Uniyorse. 
Aeoording to Bnoyclopedia the Hindu view is that He 

'^having performed his legitimate part in the mundane evolution by His 
original creation of the Uiiivsrses» hae retired into tho background*' 
(Vol. XI, page 577). The philosophy* of modern deism is also bason 
on a similar misconception^Fdimr, 
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regard Allah ae the Creator and the Governor and thinks that 
God haa severed His oonneotion with the universe and now has 
no practical say in its running* the natural result of this concept 
would either be the arrogance of all authority by man to himself 
or the association and acknowledgment of other powers as 
deities. The Qur^an has totally banished the possibility of either. 

The Qur’an repeatedly uses the political terms like King* 
ship, Lord and Sovereign to explain the rolationsbip of God with 
man and His other creation. It most unambiguously lays down 
that the real King of the heavens and of the earth is Allah and 
to Him alone belongs the sovereignty over the Universe. The 
entire universe is one organic system which is being controlled 
by one Authority. Thus, whoever else claims partial or total 
sovereignty, whether for himself or for any group or organisa* 
tion, is labouring under delusion. The only reasonable course for 
man Is to acknowledge the Creator and the Lord as the Deity 
and the object of worship in the religious sense of the word and 
as the only Sovereign, Ruler and King in the political and 

social meaning of it. 

The point is further clarified by the expression laku aU 
Khalq wa aUAmr (Verily Hjb 10 the Creation and His is the 
Command). This clearly states %bni God is not only the Creator 
but also the Commander and the Ruler. He has neither left His 
Creation to the mercy of others to command it as they like, nor 
granted any section of it the freedom and autonomy to do 
whatever it chooses. God is the real and virtual Ruler and 
exercises real control over bis Kingdom. Day and night do not 
follow each other of their own, nor do seasons change accident* 
ally, but it is the Will of God which regulates all this : He can 
make the change anywhere He likes. Everything is subservient 
to His Will and obeys Him implicitly. All act in the manner 
God Wills them to act. It is a natural demand of His being the 
Creator that His Will and His Latr should reign supreme.^ 

(c) Another verse of the Qur’an also throws light on this 
concept : 


1. Tafhim al'Qur*an, Vol. II, pp. S$47. 
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■H# unto Whom bolongeth tho sovereignty of the 
heavens and the earth. He hath taken unto Himself no 
son nor hath He any partner in the Sovereignty. He hath 
created everything and hath meted out for it a measure”. 

_ (25 : 2) 

Here the word employed ia Mvlk which is used in Arabic to 
wnvey the meaning of supremacy, sovereignty and kingship, 

Ac^rding, to this verse Allah alone is the Governor. King and 

®“‘'" “oiveree and no one else shares even a shred 
of His authority. He is the absolute Sovereign. This clearly 
tongs home to one the truth that He alone can be the Deity, 
because one offers his worships only to one who commands 

^wer Md •uthority, can bless or reprove him. and change his 

destiny favourably or adversely. Mot even a fool would be 

to l-e devoid of all 

Lts urif A‘ii-^^ P®"” 

rwts with Allah, no one would be prepared to bow before anyone 

‘^‘oir help and 

^idance His authority alone would be acknowledged and His 

Commands alone would be obeyed and no such law would be 
tollowed as involves His disobedience. 

Isl*3°c authority of Allah Is the kernel of tho 

laiamio concept of Sovereignty.* 

The point ia dispute between the prophets of Allah anti 

•Lw t'T’ ^ ^'*® P'‘“P^'»^ demanded 

•bsolute obedience to Allah and complete acknowledgment of 

H 8 sovereignty m the social, political, cultural and all other 

ImT’ the heads or the 

monarohs. refused to 
torego their authority and acknowledge that of Allah. The 

following verse of tho Qur’an illustrates this position • 

"And Moses said : My tord is beet aware of him who 

bnngeth guidance from His presence, and whose will be the 

sequel of the Home (of bliss). Lo I wrong-doers will not be 

BUCOeSBful. 


r al^Qur*anf pp. 433. 
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**And Phftraoh said : O ebiefs 1 I know not that ye 
have a god other than me. So kindle for me a fire, 0 
Ham an to bake the mud, and set up for me a lofty tower in 
order that I may seareh the Ood of Moses and lo ! I deem 
him of the liars.*’ (28 : S7, Sfi) 

The Pharaoh thus olaimed godhood. But he could not have 
by that meant that he was the Creator of the heavens and the 
earth. Nor any man in his senses oould claim that. The 
Pharaoh i^ould not efen mean that he was the only object of 
worship, for the Egyptians worshipped a host ef deities. In fact 
the Pharaoh himself worshipped many, a god and owned his 
exalted position to his being regarded as the descendant of the 
Sun^god. 

This being the position, the Pharaoh's claim to godhood 
could only mean that he wanted to be obeyed as the King and 
the Sprereigo of the peo|fte ef Egypt. And from this viewpoint 
his position was not very dissimilar to that of the states which 
claim legal and political sovereignty for themselves independent 
of the law of God. Such states may assign the sovereign position 
to any one individual or to the will of the demons, but so long 
as they claim the laws made by them and not those laid down 
by Allah and His Prophet are to reign supreme, there is no 
dilTerenoe, in principle, between them and the Pharaohs. The 
nature of the claim is the same, and there is no difference bet* 
ween a Pharaoh who called himself ilah and the modern secular 
states which regard themselves sovereiffn in this respect.^ 

According to Islam sovereignty belongs to Allah alone and 
Me is the only Law-giver. 

(s) It is as a logical oonsequence of this concept of severe* 
ignty, that the political organisation of the Islamic State 
has been called Khilafoi (vicegenmey). Man is God's vicegerent 
on earth and as a vicegerent his nyssion in life is to carry out 
and establish the command of the Sovereign. According to the 
Qur’an: 


1. Tofhim al*Qur*Qn, Vol. Ill, pp. S37?^8. 
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''Thy Lord said unto the angels : Lo ! 1 am about to 
place a viceroy on the eartit**. (2: 30) 

Khalifa means one who enjo5« certain rights and powers, 
not in his own right but as representative and viceroy of his 
Lord. His authority is not inherent ; it is a delegated one. He 
is not free to do whatever he iikes» but has to act according to 
the directives of his Principal* If he disobeys the latter, arro* 
gates to himself power which does not belong to him, and acts 
in contravention of the direotives of his Sovereign, then his 
behaviour is not in keeping with his real position and amounts 
to rebellion. 

The purpose of ttie relevant injunotions of the Qur’an is 
that mau should realise his real status of oieegerencj/t and as 
such, his duty to obey bis Lord, follow His instructions and 
establish His Will on Earth. If man does the contrary, be will 
fall a prey to Satan^tbe eternal foe of man and will go astray .1 
This vicegerency is a popular vioegerenoy. Basically It 
belongs to all mankind and is not the exclusive privilege of any 
individual, familyi tribe, class or sect. But as it implies acknow* 
lodgment of God as the Sovereign, only those who acknowledge 
this (j.s., Muslims), to whatever class or clan they may belong, 
have the right to exercise it. 'Hiat is why in an Islamic State, 
vicegerency is confined to the Muslims alone, but is enjoyed by 
ail of them and is not confined to any clan, class or dynasty.^ 
(/) As we have said earlier, it follows from the concept of 
the Sovereignty of God and the vioegerenoy of man that the 
latter should follow the law revealed by the Lord* This is what 
the Qur’an emphasises time and again, 

''And say not oonoerning that wherein your tongues 
utter a lie : this is lawful, and this is unlawful that ye may 
invent a lie against Allah ; verily those who fabricate lie 
ajainst Allah shall not succeed”. (16 : 116) 

This verse clearly states that the authority to declare one 
thing to be lawful and another to be unlawful rests with Allah 


]. Tajhim <il‘Qu*ran, Vol. L, p. SS 
AlQur^an. 24:56. 
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alone and no one else enjoys eren a fragment of it. This means 
that the authority to legislate Tests in Him alone. Whoever 
else tries to declare or adjudge about the lawfulness or otherwise 
of things of his own authority is a transgressor, unless he does 
BO on the authority of and within the limits prescribed by God. 

Unabashed legislation—the act of declaring, without any 
let or hindrance, certain things lawful and others unlawful— 
has been described as 'inventing lies against Allah’. It has 
been called so because this can be the result of one of the 
following two things only : Either the person doing so alleges 
that what he U declaring lawful or unlawful without showing 
any basis therefor in the .Book of God, has a matter of fact, 
been so ordained by God Himself or that God has abdicated 
His authority in his favour and left him free to legislate as and 
what he likes. Whichever of those two positions he claims for 
himself is a lie pure and simple and a false imputation to God.l 
Not only that, at another place the Qur’an says: 

■'Those who do not make decisions in accordance with 
that which Allah has revealed, verily they are the disbe¬ 
lievers.the unjust.the transgressors”. (5 : 44, 46, 47) 

Here God warns those who do not administer their affairs 
in accordance with His revealed law and do not enforce it that 
they are (o) disbelievers (6) unjust and (c) transgressors. This 

means that one who disobeys the law of the Lord is guilty of 
three crimes Kufr. Zulm and Fiaq. Firstly this disobeyal 
means that he is flouting the authority of Allah and is refusing 
to accept His Command—which is Kufr. Secondly it amounts 
to perpetration of injustice, for the Command of the Lord is 
justice, pure and complete and any deviation from it results in 
nothing but tyranny and injustice, or in the words of Qur’an in 
Zulm. Lastly, man being the subject of God, by disobeying 
the Command of the Lord, he steps out of the ambit of loyalty 
and obedience to Him, and this act of his is *n act of 
transgression. And that U Jisj, Thus whenever a man 


1. Tafhim aUQur*an, Vol. p. 079. 
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deriateB from the Shari^cA he commits all the three crimes. It 
is impossible that one ma; disobey a direotive of Allah and not 
be guilty of these three crimes. The extent of guilt will, of 
course, depend upon the extent of the deviation and disobeyal. 
If a man regards a command of Ood as WRONG or doubtful 
or outmoded and deems his own opinion or that of somebody 
else as correcty he is a Kafir, a Zalim and a Fasiq of the highest 
order and goes outside the pale of Islam. If^a man acknowledges 
the authority of Allah and professes hia belief in it, but in the 
practical affairs of life does not care for Hia Commands, then, 
although he does not go outside the fold of the ummah his 
Iman definitely gets mixed up with Kujt and Zuhn and Fisq 
and ho is not a real and pure Muslim. And if there is a man 
who obeys God in certain fields and disobeys Him in others, 
then his Irn^n too gets mixed up aith Kujr and Zuhn and Kisq 
to the extent he disobeys the Lord. 

The moral of the a bore rerse ie that the only correct, tbs 
only just, and the only prudent course for a Muslim is to follow 
the law of the Lord and establish it over his entire life and in 
that of the society.^ 

if) The abore is the natural dictate of the Islamic concept 
of soyereignty and this concept is not only the cardinal concept 
of the Qur'an but all the prophets of God were raised to 
propagate it and establish it. The message of all the prophets 
was one and the same ; * acknowledge God's Soyereignty and 
follow me'. According to the Qur’an Prophet Jesus said : 

'*And (I come) confirming that which was before me of 
Torah, so that I may allow* some of what was (formerly) 
forbidden unto you. 1 come unto you with a sign from 
your Lord, so keep your doty to Allah and obey me. Lo ! 
Allah is my Lord and your Lord, so worship Him. That 
is the straight path’*. (3 : 60-61) 

This verse clearly lays down that like all the prophets of 
God^ the message of Jesus was also the same and comprised 
three basic points, viz, « 


l. To/him al^Qur^bn, Voi. 1, pp. 47a^7e. 
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(») SoT^feigaty belongs to Allah alone ~it ia He who it to 
be worshipped and it ia His Guidanee on which the 
entire structure of morality» society and col tore is to 
be reared. 

(ii) The Prophet is to be obeyed as the representatiTe and 
the messenger of Qod» the Supreme Ruler. 

(ui) The law which is to decide the legality and cmaotness 
or otherwise and harom) of the things^ must be 
the Law of the Lord. It is His SAofi'oA alone which 
is to prescribe the lawful and the unlawful. Nona else 
can hare any say in this respect. 

Thus the mission of HoseSi Jesus and Muhammad (peace be 
upon them all) was one and the same. All of them stood for 
the same ideology. People who hare ascribed different missions 
to different prophets are utterly wrong and make a baseless 
allegation. Whosoever came as the Messenger of the Lord, 
asked the people to desist from His disobeyal, from associating 
partners with Him, from deviating from His guidanee, and 
called them to a life of unconditional obedience, loyalty mid 
eubmiasion to Him. 

It is unfortunate that Bible as we have it to-day does not 
present this mission of the Prophet Jesus (peace be on him) as 
precisely and as clearly as ia presented in the above verse of the 
Qur’an. Nevertheless, even in the Bible as it exists we 
references, though scattered here and there, to all the three 
points mentioned above. 

About the Brst principle, relating to sovereignty and 
worship, the New Testament says that: 

‘*Then aaith Jesus unto him, Get thee hence, Satmi; 

for it is written, thou shalt worship the Lord thy God, and 

Him only shalt thou serve”.* 

And he further stated that the Will of God must prevail in 
the domain of human world ^the field in which man has been 


1. Al-Qw'an, 26: 108, 126, 144, ICS, ITS. 
8. Nft0 Tsskunmi, St. Mattbev, 4 s 10. 
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giren froedom and atitonom;—a* it preraiia in tha realm of 
nature. 

*‘Thj Kingdom oome. Thy Will he done in earth, ae U is 
in hearen’**^ 

The eeoond principle that Prophet Jeans presttted himself 
aa the Messenger and the Agent of Qod the Real Soyereign and 
asked the people to ob^ him in ihia yery capacity, is supported 
by many yerses in the New Testament. When he began to 
deliyer his message and call the people of the Nasareth to the 
religion of God and his own kith and kin stood in reyolt to him, 
he declared : So we are told on the authority of saints Matthew, 
Maik and Luke that a prophet is never honoored in his own 
country. And when oonspiraoies were hatched in Jerusalem to 
do away with him and when his friends and assoeiates requested 
him to leaye the place, he said that the prophet shall not die out 
of Jerusalem. And when he entered Jernsalem for the last time, 
his disciples were saying : ^‘Bleaseth be the King that eometh 
in the name of the t On that some of the Pharisees were 

enraged and they said to Jesus to ** rebuke thy disciples*^ Jesus 
said X tell you that, if these should hold their peace, the 
stones would immediately ory oat**.^ On another occasion Jesus 
said : 

MCome unto me ye that labour and are heayy laden, 
and I will giye you rest. Take my yoke upon you, and 

learn of me ;.For my yoke is easy and my burden is 

light**.® 

And, lastly, that Jesus wanted people to reyolt agaiimt 
man«niade law and to obey Diyix^ l«aw, is upheld by the 
following passage in the Gospel, according to 8t. Matthew : 

^'Then came to Jesus scribes and Pharisees, which 
were of Jerusalem, sayiug. Why do thy disoiplei transgress 
the tradition of the elders t for they wash not their hands 

]« Nem Te M amemi, St. Matihev, 0 ; .I0« 

9. /Sul., St. Lake, IS t 38-46. 

S. tM.f Si. Matthew, 11 : 28-30. 
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when they eat bread. Bui he answered and said unto them, 
Why do ye also transgress the commandment of God by 
your traditions?...Thus have ya made the commandment of 
God of non-effect by your tradition. Ye hypocrites, well 
did Esau as prophesy of yoa saying : 

^^This people draweth nigh unto me with their mouth 
and honoureth me with their lips ; But their heart is far 
from me. But in rain they do worship me, Teaching for 
Doctrine the commandments of men**.^ 

There is a similar passage in St. Mark ^ 

All these references go to prove that the mission of Jesus, 
like that of all other prophets before him, was to preach the 
sovereignty of God and to establish His law on the earth 

THE PRINCIPLES OF LOYALTY TO 

THE STATE 

The Qur’anio ooooept of sovereignty is very clear and un¬ 
ambiguous. It automatically follows from the oonoept that the 
centre of loyalties, in the state founded on this oonoept, can 
only be Allah and under His sanction, His Prophet. This 
principle is further elucidated by the Qur'an in the following 
verse : 

you who believe, obey Allah and obey His Mes> 
senger and those from among yourselves who hold authority; 
then if there is any dispute between ,you oonoerning any 
matter, refer it to Allah and His Messenger if you really 
believe in Allah and the Last Day. This is the best course 
(in itself) and better as regards the result**. (4 : 59) 

This verse sets down the basis for the entire religious, 
political, social and cultural system of Islam and comprises the 
first principles of an Islamic bonstitution. It lays down the 
following fundamental and unalterable principles : 


1. JV<w I'eitamenf, St. Mattbow» 16 : S-S. 
•i. /6iU. 8t. Mark, 7 : 6-13. * 

3. 'I'a/him af ’Qur'an, Vol. I, pp. 264-66. 
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1. The real and sole object of our obedience is Allah» the 
Beal Sovereign. He alone ia to be obeyed in His own right. A 
Muslim is first and the laati the subject of Grod, His *abd (Slavt). 
All other positions are just seoondary. The centre of loyalty 
and obedience for a Muslim»in his indiv^oal as well as oolleotive 
life, is God alone. All other loyalties must be subject to and 
totally within the sanotion of (9od. None of them should, even 
in the minutest degree, amount to a repndiation of the loyalty 
we owe to Him. This idea has been expressed by the Hely 
Prophet in these words: 

There is no (permission for) obedience to the creature 
if it involves disobedienoe to the Creator". 

2. The second fundamental basis for the Itlamie Order is 
loyalty and obedience to the Prophet. This obedience is not 
demanded in its own right; it is in fact, the practical manifest 
tation of obedience to God. The Prophet is obeyed because 
he is the only authentic source tbrongb which the directives 
and commandments of our Lord are communicated to us. As 
such we can obey God only by obeying His Propbet.i There is 
no reliable authority other than the Prophet to make us know 
the Will of God and the way of Bis obedience. As such sny 
fonn of obedience not sanctioned by the Prophet is unauthentio 
and therefore, untrustworthy. Thus the disobeyal of the Prophet 
is tantamount to disob^al of God. The Holy Prophet 
enunciated this principle when be said :. 

** Whoever followed me followed God and whoever 
disobeyed me disobeyed Qod*’. 

3. This third object of the Muslims’ obedience the Islamie 

Order of life are the the men in authority, the 

government. But obediwce to comes only next to 

ohedienoe to QOd and His Prophet and is subservient to both of 
Them. And father more, the aial-omr must according to the 
very averse wherein this term oocurs, be from amongst the 
Muslims themselves. 


I. C/. *‘Wboto obeys ihe obejrs Allab*'* (A/*Qur'of», 4 : SO), 
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Ulul-amr is a tarm of wide oonnotation. It includes all 
those leaders of the Muslim society who oontrol and administer 
its affairs» may they be leaders of thought or literature, religious 
diTines, political leadersi administrators, judges, commanders or 
chiefs of social, cultural, tribal, municipal or local organisations, 
Thus whoerer be in charge of any facet of the affairs of the 
Muslims, deserves to be obeyed and followed in his own sphere. 
It is not permitted that one should, by unnecessarily raising 
issues with them and creating atmosphere of strife and conflict, 
disturb the life of the community. The obedience to the 
ulW-omr is. bo were r, subject to the following two essential 
conditions : 

(t) These ulul^amr should be from amongst the Muslim 
commanity. 

(ii) They should themselves be obedient to God and His 
Prophet and their policies and actions must conform to 
the letter and the spirit of the Shan*ah. 

The Holy Prophet (peace be upon him) has expressed and 
eladdated this principle in many of his sayings. For instanoe: 

(а) Moslim mast listen to and obey the ruler whether 
he approves of what is ordered or abhors it, provided 
be is not ordered to sin. In that case, be should neither 
listen not obey’^^ 

(б) ^‘There is no obedience in sin. It is only in virtue*’/*^ 

(c) '*Yon will be governed by people some of whose acts 

and commands would be virtuous and some others 
sinfnl. Then whoever expresses his opmk disapproral 
over the munkarat (the sinful acts) will not be held 
responsible for them and whosoever disapproves of 
them and dislikes them (at heart, although he does not 
express his disapproval in so many words) will also 
save his skin ; bat wboowves approver of them and 
follows them woold be held accountable for th6m’^ 

The Companions asked ; "When the days of such rulers 

. . « 

], Bukhsri, AUSakih. 
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come, should wo not w*ge wm s^ainst them V’ The 
Prophet said : “No ! Not as long as they offer soIoJ” i 
According to this haiUh the symbol of obedience to God and 
to Hie Prophet is «ala*. If the discard it also, then 

they step out of the basic loyalty to God and His Prophet. 
And then it becomes permissible to stride to remote them. 

(d) The Holy Prophet said : 

“ Your worst rulers ate tJiose whom you hate and who 
hate you and those whom yon curse and who curse 
you”. Asked the Companions ; “O, the Prophet of 
God I If atiflh is the situation, then should we not rise 
in revolt against them 1” Replied the Holy Prophet: 
‘•No 1 Not as long as they establish prayer among 

yoTi**.* 

Thi« hadiih further confirms the one mentioned m{c) above. 
The first hadith might be construed as meaning that even if the 
rulers offer prayer in private, they retain the right to exact 
loyalty. Bat the latter fcodftiolearly ennnoiatea that what u 
required is establishment ef the institution of talat in the 
collective life of the Muslims. In other words, not only they 
should themselves offer pravers. but should also utilise the 
power of the State to establish the institution of sotel in the 
community. If the State does this, it retains its Islamic 
character. But if even this much is not there, it would m^ 
that the State is not prepared to fulfil even the first ewential 
requirement, of Islam. In such a Jesse it would become 
permissible for the Muslims to strive to chanp the order of 
things. The point has been further emphasised by the Holy 

Prophet in the following hadith : 

(e) “We shall not dispute and strive against the rulers save 

when we see open A«/r in their affairs—Z«/r iu the 

presence of which wo will have nothing to save our 
face before the Lord,® 

\. Masliin* AUSahih. 

Z. Ibid. 

3, Bukbai*i» Al-Sahih^ ftUo Musliim 
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Th« foojth principj® which too bw boen oloorly and 
dAflidtely expounded in the above veree of the Qur’an is that in 
to Idlatnio State the Command of God and the Sunnah of the 
Prophet are the final authority. Whenever there is a dispute 

people or between the people and the rulers, it shall 
be ^erred to the Book of Allah and the Svnnah of the Prophet 

•nd whatever Judgment follows therefrom should be accepted 

M binding on all. Thus the Jandamental and dietinctive 
characteriefie of the lelamie State, which dietinguishee it from a 
non-Ielamic State, ie that it accepta Ood and Bis Prophet aa the 
final authoritiea. Ifthie be lacking the State ie not lalamic. 

Some people ask how a modem state can look to the 
^r’an and the Sunnah for the solution of all its problems. 
There are Jots of problems concerning Municipalities, Bail* 
*»y«. Posts and Telegraphs et«., about which the Qur’an and 
the iSttMoA have nothing to say. What will the State do in 
napeet of these 1 

The obieotion is misconceived. The factor which die* 
tinguisbes a Muslim from a non-Moslim is the difference of their 
approach to life. The non-Muslims, even those who believe in 
God and in Prophethood, have cessed to look to His guidance 
in regulating their affaire. They regard themselves free to chalk 
out their own solutions for their problems. A true Muslim, on 
the other hand, regards bimsoif subject to the Law of God in 
all that he does and exercises his will to regulate bis affairs 
only to the extent he has been premitted to do so by Allah. He 
first of all turns to the guidance provided by God and Bis 
Prophet and sots according to his own lights only when and 
where no specific or implied guidance is available in the Qur’an 
and the 5u»noA. And this action in accordance with his own 
lights too is based on the principle that the silence of God and 
His Prophet in a certain matter implies that They have left 
that matter to the good sense of th» Muslims. 

6. The veree also givee the people the right to differ with 
their rulers and is a charater of their political freedom. In case 
of diaoute, howevw, the verdict of Allah and His Messenger is 
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to bo taken as final, both by the rulers and the ruled. This 
clearly impliw that there must be some iostitiition for deciding 
such dispute iti the light of the Qur’an and the Sunnah. In 
other words, the judiciary in an Islamic State must be indepen- 
dent, competent and bold enough to give an impartial verdict 
irrespective of the position and power of the parties to a dis- 
pute.i 

V 

THE PURPOSE OF THE STATE 

Now we come to the purpose of the State. The Qur an 
lays down the following dirdotivo In this raspact : 

'■(Muslima are) those who. If We give them power in 
the land, establish the system of Solof 
prayers) and Zakal (poor-due), enjoin right and virtue 
and forbid wrong and evil.” (22 : 41) 

The above verse epitomise* the purposes of the rslamlo 
State and the basic obaraoteristics of the rulers and adminis¬ 
trators. This one verse alone is sufficient to give an idea of the 
nature and the objectives of the Islamic State. God s bounty 
and assistance are for those people who, when given power, act 

in the following way 

(o) In their personal lives they adopt the way of piety and 
obedience. Their character is free from the blemishes 
of Bin, disohedienee to God, vanity and arrogance 
They behave like real gentlemen, offer prayers to their 
Lord, act humbly and establish the system of Salat in 

the collective life of the people. 

(6) Their wealth and resouroes are not wasted on sensua¬ 
lities and luxuries. Instead they establish the institu¬ 
tion of Zakat (poor-dne) -i.c., they pay their own Zakat 
and organise the inititution of Zakat so that the 
wealth of the community may have an equitable dis¬ 
tribution and the State may fulfil its welfare functions. 


1 . Ta/him al-Qur’an Vol. I, pp. 383-S®,. 
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( c) They aee tbe powers of the State for the eradioatioo of 
evil and of ain and for the promotion and establish* 
ment of Tirfae and goodnM. 

These are the objectiTes of ^e Islamio State.^ 

VI 

THE PRINCIPLES OF GOVERNMENT 

In the Islamic State the Govemnent is democratically 
oonstitnted and is run with motoa) comnltation. The Qur’an 

•ays 

(o) ‘'God has promised to those among yon who believe 
and work righteous deeds that Bo will sniely grant 
them vicegerency in the land.” (24 : 66) 

The verae is quite clear on the point that this vicegereney 
is promised to the entire Muslim community. Therefore it is a 
popular Tioegerenoy and is not limited to any partionlar indivi* 
dnal or group of people. Consequently, the entire oomrannity 
is responsible for the affairs of the 8tat«t ud „ 
government can legitimately carry on the business of the State, 
that has boon constituted by popular will and works in confor- 
with the powers delegated to it by tbe oommunity. 

(6) “It was by the mercy of Allah that thou hast been 
gentle with them (O Muhammad}, for if thou hadst 
been stern and hard-hearted, they would have sorely 
dispersed from around about thee. So pardon them, 
and ask forgiveness for them and coruult with them 
upon the conduct of ojaire. And when thou (O Muham¬ 
mad) art resolved, then put thy trust in Allah. Lo ! 
Allah loveth those who pat their trust (in ffim)”, 

( 1 : 169 ) 

(c) "They manage their affaire by mutual eoneultation." 

(42 : 38 ) 

It follows from the above verses that the approach of 


1. Tafkim al-<lur*<m, Yol. Ill, p, 23^. 

2. Based on j Ta/him al Qur'an, Vcl. JU, Surah at-Nur, pp. 417.420. 
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goTernment towards the people should be based on love, sj^mpa* 
thy and forgiveness. It shohld try to lighten their burdeh'and 
provide ^or them the neowitm as well as the comforts of life. 
It should ^odk to their welfare, betterment and prosperity. 

Fdrtbbrtnbrey the go vernment she a Id be ednstituted and 
run in oonsUltaiion mth the pMple. Its structure must be such 
that the people are able to express their viewpoint.’ It is their 
will which should preVail. Ani this ean take place only in a 
state that is demo^atio In striiotQre and in its working. 

YU 

CO?^CEPT OF CITIZENSHIP 

(a) Although the Islamic State it an ideological state, it 
confines its citizenship to only those persons who live on iis 
tettitory or migrate to it. It is not an extra-territorial state, 
Ihis is borne ouVby the following verse of the Qur’an: 

"Verily those who befieved and migrated and struggled 
hard In Allah’s way With their ptoperiy ah!d iheir souls, 
add'those* ^ho gave (thetii) shelter and hslp'^^hey are 
gUardiims of ehch'other, and (as for^ those who ‘believe but 
did hot migrate ' (to the lelainio State}’,' you have nothing 
to do ^th ihefr guardianship until they migrate ; but if 
they seeh help ftom you in the matter 6f Ihith then it is 
your duty to h^]p'(thorn) except against a folk between 
whoiii' and yoii there is a treaty. Allah is Seer of what ye 
do*’. (S:72)^ 

. I ' 

This verse lays down another basic principle of the Con¬ 
stitutional law of Islam, viz.^ only those persons will be under 
the gii^diansh!ip of the Islamic State who either live in dar aU 
Islaik or Who migrate to it. As for those Muslims who live out¬ 
side the territbr^’of the Islamic State, it will nbt aesume their 
guardianship. The redatibnship of Islamic bitotherhood will be 
tberb, bnt the legal rcspohsiBility of guardianship.’ If they 
migrate to lie, tten'aJone iphl t® entitled tb its guardian- 
ship. If th«3' oomb only as rieitora and retain their citizenship 
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of ft nonOslamic State, they will be regarded as the citizens of 
that non-Islamic State and will not become entitled to the 
guardianship of the Islamio State. 

an Arabic word and it mcaus support, assis- 
^^nee, protection, friendship, relationship, patronage, guardian¬ 
ship and the like. In its oontext the abore quoted verse clearly 
denotes the relationship sobsiating between the State and its 
citizens and among the oitisena themaelvcB. > Thus it liznita the 
political and constitutional guardianship (f.s.t the citizenship) 
to the territorial limits of the State and excludes from this 
guardianship those Muslims who live outside the dar aJ-Llnm. 

The legal oonaequanooa of this distinctioa are far-reaohing.^ 
This will also affect the foreign policy of the Islamic State. 
In the light of this verso the direct responsibility of the State 
is limited to the MuslimB who reside in its territory and does 
not extend to those who do not live io it. This is what the Holy 
Prophet meant when he said 

'‘I am not responsible for the protection of a Muslim 
v.-ho lives among the Mut^hrik^ (Polytheists).*^ 

This is how the Islamic law has cut the gordian knot which 
has been at the root of many an international oomplication. 
For when a state takes upon itself the protection aud guardian¬ 
ship of the minorities which live outside its territory, it invol¬ 
ves itself in such complications that even consecutive wars can¬ 
not help it to wriggle out of them. 

The Qup^an does not hold the Islamic State politically 
responsible for the protection and guardianship of those Mus¬ 
lims who live outside its territory. But it does emphasise the 
relationship of religious fraternity and takes cognizance of its 
implications. If Muslims are being subjected to tyranny, if 
genocide is being perpetrated apoa them and if they invoke the 
help and assistance of the Islamic State on the basis of their 
membeship of the Islamic fraternity, it is obligatory on the 

I. Maudaiii, Haea'^'l-o.iJuKt'il. Vol. II, I.latnic publications Ltd., 
Lahove, pp. 150-1S4 
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State to go to their help and to protect them. But this function 
must be discharged with due regard to international commit, 
ments and moral obligations. The Islamic State is not free to 
hehave in anj manner it likes. If it is bound in an agreemenf 
with the tyrant nation, then the Islamic State cannot extend 
such a help as may contravene the agreement or its moral obli- 
gations without first repudiating the agreement openly. 

The word which has been used for agreement in the verse 
IS mttthdq which is used in the sense of trust and understand¬ 
ing. By mttthdq is meant any understanding which shows that 
one state is not at war with another. If this understanding is 
there, even though there be no written treaty of alliance or of 

friendship or a non-aggression pact or a no-war treaty the 

Islamic State would be deemed to have a metthHq with such a 
State. 

The words used in this verse are : bainakum va bainahum 
mtethdq (between whom and you there is a treaty). This shows 
that the treaty between the Islamlo and the non-Iilamie State 
is not merely a treaty betwemi two states ; it is a covenant 
between the two peoples as well, and the Muslim nation is also 
morally responsible for the treaty along with its government. 

he Skan'ah does not admit of a situation in which the Mus¬ 
lim people may be deemed to be absolved of the moral responsi- 
bihty of the treaty entered into by their state. But the moral 
responsibility of the treaties of the Islamic State will devolve 
only on the Muslims who are citizens of the Islamic State. It 
will not extend or apply to those Muslims who are not citizens 
of the State binding itself by a treaty. That is why the Treaty 
of Hudaybmh was not deemed to be binding on those Muslims 
of Mecca {e.g., Abu Baair and Abu Jandal) who had not yet 
become the citizens of t^e Islamic State. 

Thus it follows that the State can help the other Muslim 
brethren outside its territory only in ways which do not con- 
travene the treaty between the Islamic and the non-Islamio 
State or can help them after openly denouncing the treaty, if it 
so deems fit. It cannot do so in any manner contrary to 
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recognized etenderdi of intMnationa) ethics and moralitv.^ 

■ 'f . •;»’T * f' ,*T» V 1 

(&} As the Islamic State is an ideolosical state it classifies 

, •' .* -U*‘- ' r>-' '-f’f'* '"ri . V 

its citizens into t^o categories, ^ushms and 
differentiation is essential in view of the ideological nature of 
the State. But it does not lead tol the division of the neoole 
into dinerent cases, nor is any group deprived of basic human 
rights. The Quran says : 

!*Lo I the ^harMh exalted himself in the earth an^ 

made its people castes. A tribe among them he oppressed! 

^ *' * **'''••' '*s '■•r '' • ' ' 

JEUiing their sons and spanns their women. Lo I He was of 

?i ' *•»;: -v ■ ! L' • . y.'‘ 'J ^ 

those who spread ^isroption and oorraption (fasaad). 

Thus in the eyes of his ^vemment all citizens were not 
equal j!n law. All did no^ enjoy similar rights. Instead he 
adopted the policy of dividing people into groups and castes 
and of oppressing one grqup^atid exaltii^ another, making one 
the subject and the other the overiord. 

Here someone may raise an objection and say tha^ the 
Islamic State too classifies its oitiaens into Muslims and Zimmu 
and does not give each one of them rights and privileges similar 
in sll respects» But this objection does not bold good because 
the grounds of claesfjication in nn Islamio State are radically 
different from those on tho basis of which the non«Muslim 
states of the past and present hare been making this olassifioa* 


& > 


tion. Islam does not divide people on the basis of tribe, race, 
colour, lan^age or cl ms. It differentiates between them on the 
basis of a principle and an ideology. And whoever accepts the 
ideology Which is its basic principle, its raison d!etre governing 
all its actions etc. becomes entitled to the rights of full citizen¬ 
ship. 

Further, the Islamic State confers all basic human rights 
on its non-Muslim citizens as well and there is no distinction as 
to rights and privileges between Muslims and non-Muslims in 
this respect. Whatever distinction is made between the two, is 
in the realm of politic^ rMponribilities only. Since an Islamio 

t. Tafhim ai-^ur*an, Vol. II, pp, 161^, 
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State is based on an ideology, it ia evident that only those who 
l)elieye in that ideology can be entrusted with the rosponsi- 
bility of running its affaira. Only those of its people can herein 
bear the responsibility of poUby-making who believe in the 
ideology which must heces^ily govern its policies and pro¬ 
grammes. And, as already Explained, whoever accepts the 
ideology, becomes one of the, governu^ class an<t whoever 
spurns it, steps out of tbeir fold. Hius there is absolutely ho 
similarity betwe^ t^is olassifioauon and the one made and 
maintained the Pharaoh noder w^ch ho one from the sub¬ 
ject race could evbr enter the fold of the rulihjg class, in which 
the subject race was deprived of all human rignts and was with¬ 
out any guarantee^ of life or honour, in which all economic bene¬ 
fits were reserved for those who were born among the group of 
rulers and all avenues of progress were closed upon the rest 
who were subjected to servitude so that their life became an 
unending woe of misery and deprivation.^ 

Vlii 

bifefettlVfc ^felNici^ES dfe* fetATE tbtitY 

Along with the basic political oonccpts, the Qur^an has also 
given some cogent .dir^tivee for state policy. A careful study 
of these directives throws ampfe light on the objectives of the 

I • , I • • 

Islamic State. The following verses of the Qur’an are very 
important in this respect: 

*^Set not up with Allah any other god (0 man) lest 
thou sit down reproved, forsaken. Thy. Lord hath decreed 
that : 

(1) Ye worship none save Him ; 

(2) (Ye show) kindness to the parents. If one of them or 
both of them attain old age with thee, say not *^Fie” 
unto them nor repulse them, bat speak onto them a 
gracious word. And lower onto them the wing of 


1. Tafhim al-Qur'an, Vol. Ill, pp. ai3-U. 
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submission through mercy and kindness and say : My 
Lord I Have mercy on them both as they did care for 
me when I was little^ Your Lord is best aware of 
what is in your minds. If ye are righteous, then lo 1 
He was eTer Forgiying unto those who turn unto Him ; 

(3) Qiye the kinsman his due, and the needy and the way* 
farer : 

(4) Squander not thy wealth in wantonness and ^trava- 
gance. Lo I the squanderers were ever brothers of the 
deyils and the deyil was eyer an ingrate to the Lord ; 

(6) But if thou turn away from them (t.c.i the deserying 
kinsmen, the needy and the wayfarer) seeking mercy 
from thy Lord, for which thou bopest, then speak unto 
them a reasonable and kind word ; 

(6) And let not thy hand be chained to thy neck nor open 
it with a complete opening, lest thou sH down rebuked, 
denuded \ Lo i thy Lord enlargeth the proyision for 
whom He Will, and straitenstb (it for whom He Will). 
Lo 1 He was eyer Koowsr, Seer of His subjects ; 

(7) Slay no4 your children, fearing a fall to poverty, (it ie) 
We (Who) provide for them and for yoa, Lo I the slay* 
ing of them is great sin ; 

(8) And gd^not near unto adultery. Lo 1 it is an abomioa* 
tioD and an evil way ; 

(9) And slay not the life whiob Allah hath forbidden save 
with right. Whoso is slain wrongluUy, We have given 
power unto his hdir, but let him not ooxnmit mu^ees in 
slaying. Lo 1 he will be helped ; 

(10) Com© not near the wealth of the orphan save in a be¬ 
fitting manner till he comes to strength ; 

(11) Keep the covenant. Lo I of the covenant it will be 
asked ; 

(12) Fill the measure when ye measure and weigh with a 
right balance ; that is neat and better in the end ; 

(13) (0 luan), follow not that whereof thou bast no know- 
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ledge. Lo ! the hearing and the sight and the heart <>!' 
each of these it will be asked ; 

(14) And walk not in earth exaliant. Lo ! thou canst not 
rend the earth, nor oanat thou stretch to the height of 
the hills. 

The evil aspect of all ih^e is hateful in the sight of 
thy Lord.' This is pSrt of that wisdom wherewith the Lord 
hath reyealed unto thee (0 Muhammad iy\ (17 : 29-39} 
In the above verses the Qnr^in has presented those basic 
principles which constitute the bedrock of the Islamic Order. 
The verses were revealed at a moment of historic signihoance, 
t.e., on the eve of the beginning of Madianite period. The 
Meccan period was coming to a close and a new chapter was 
going to be opened in the life of the Islamic movement. On 
this historic occasion the Manifesto of Islam was revealed : a 
manifesto which was to act aa the eource of policy and condifot 
for the new Islamic State of MedinaB. It sets down the guiding 
principles for the moral, religions, sooiali economic, political 
and cultural reconstruction of the new state and society. 

(a) The real meaning of the first principle ia that none 
except Allah should be worshipped and bowed before, and 
also that He alone and no one else should be unconditionally 
obeyed in all fields of life. His Command alone should be taken 
as the Command and His Law alone should be accepted as the 
Law and He alone should be acknowledged as the sole Ruler, the 
Sovereign and the King. The principle is not meant to be 
merely as a private belief and article of faith for the iodividual 
but also constitutes the very'^bundation of the Islamic system 
of life and it was on this very pillar that the Prophet (peace be 
upon him) set up the society and state of Islam at Madinah. 
The Islamic Stdte^of Madinah was founded upon an ideology 
and this ideology was none other than this : that Allah is the 
supreme Ruler, the Sovereign and the King and it his Shari*ah 
which constitutes for man the code of conduct and for the State 
the law of the land. ^ 

(h) According to the second prinoipl^^he rights of the 
parents come first among those of alL hfiman relatidzis and are 
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ne^t onl^ the rights of God SImaelf. , Pepple must .1^ res¬ 
pectful aud obedient to their parents and sjipuld s^rre them to 
the best of their capacity. moral climate of the society 

should be sirch as to make the sons and daughters respectful to 
the parents and not disobedient to. them. It should ipcaloate in 
them the spirit of service and induce them to look after their 
parents in the same way as they were themselves looked after by 
them when they were young and in need of it. This verse is 
not merely in the nature of a moral precept; rather it was the 
foundation upon which the legal rights of the parents were later 
determined as is clear from the relevant portions of the books 
of ifadtM and Similarly because of this injunction, an 

honoured position has been assigned to the parents in blamic 
society and culture, and it is the dnty of the community as well 
as of the State to take measures to protect and maintain this 
position. Moreover, in the sight of this injunction, the principle 
has been laid for ever that the Islamic State will so fashion Its 

i I I. 

Iqgal, educational and administrative policy that tbejnstitution 
of the family is upheld and strengthened and is provided with 
state protection. 


(c) The real import of articles 3, 4 and 5 of this Manifesto 
is that a man should not reserve his earning exclasir^y for his 
own needs. Rather he should maintain an unostentatious and 
balanced standard of life and devote bis surplus wealth for 
helping his relatives and the needy and the destitute to meet 
their needs, so that the spirit of co-operation, mutual sacrifice, 
economic cohesion and deep regard for each other's rights may 
permeate ^ lie whole social climate of the history. Every person 
should I^p and assist his relatives. The rich should come to 
of the poor and assist them in ^oeiiug the ups and 

downs of life. Every wayfarer should always be assured of a 

• . 

square meal wherever be.may be in a Muslim land. The people 
should be so imbued with ilm Uamic-concept of'right' that 
they should always feel that in their wealth is a share for the 
people who live around them and if they help and assist them, 
they merely give them something which was the latter's 'right' 
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(aa distiogmshed from 'dole’ or oliarity).^ And if a peraon ia not 
in a position to assist otlieri, then bfi should regard it as a oanse 
for regret and seek the bounty of Allah so that be may serye 

^ ' 4 i *' . aa . * , \ s • * ' * ^ ' V » • ' ' T ' ♦ > 

other people and assist them in procuring the amenitiM of life. 

Like the first proTiBiozLi these proTisioas of the Itlamio 
£e^to. too. were not meant to bo mere moral tenets* The Islamic 
State of Madioah translated these injunctions into practice and 
it was in their light that a system of compulsory contributions 
9adaqiU~$^teSjibah) and of volontary oontrihutions (eadaqdt-^- 
fiafiiah) was eyolyed, that a system of watlffah (Will)i wirdsah 
(Inheritance) and awqdf (Trusts) was deyised and proper safe* 
guards were prorided for maintenance of the rights and proper* 
ties of the orphans. It was m^e obligatory on every habitation 
Uy play host fbr three days, at least, to any traveller who ooin^ 
to it* Horeover, every endeavottr was made to infuse to the 
community the spirit of sacrifice, generosity, philanthropy and 
oo«operatidn so much so that the people came to attach as mnch 
importance to the moral rights and responsibilities as they did 
to the legal rights and duties* 


(d) In the 6th item it has been suggested that people should 
neither become too tight*fisted nor too open-handed* Instead 
th^ should adopt a via media and should so expend their 
wealth that they neither hinder the proper and equitable cir¬ 
culation of wealth by acting miserly nor fritter away economic 
strength by adopting ways of extravagance. They should main¬ 
tain a balance in their expenditure — neither hesitate to spend 
where neces^ry, nor indulge in avoidable or uncalled for ex¬ 
penditure. All those who, in their spendings, are motivated by 
hypocrisy, ostentation and exhibition of wealth, or who spend 
in the cause of luxury, rulgarity, or oorruptiou or needs other 
than genuine, divert wealth into wrong, wasteful and unpro¬ 
ductive channels and are goilty of abuse of God’s blessings. 

% 

i. Tbc Qur'an aays : 

their wealth the beggar aod the deetitute have their due (Hoc)*** 
(Al-Qur'an, 51: 19) ^ Editor. 
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Aooording to the Qur’an thoee who misuse their wealth on evil 
pursuits act as Satan*s acoompiicefl. 

These inju notions too have their legal and social bearing 
end clearly suggest that a healthy society should, through 
moral education, social pressure and legal restrictions, check 
the waste of wealth. It was in pursuance of these injunctions 
that the Islamic State of Uadlnah legally prohibited certain 
forms of expenditure^ stopped the flow ot mone}' into certain 
channels and through social reform abolished many a wrong 
custom which inrolyed extraTaganoo and orer-expenditure. 
The State was empowered to pot a stop to pronounced forms of 
public extraTagance. Through all these measures wastage of 
wealth was checked. 

Side by side with this, through Zakat and Sadaqdt a smash* 
ing blow was administered against miserliness. Through them 
the possibility of hoarding of wealth was eliminated and it was 
ensured that there was proper circulation of wealth in the 
community. Through social education people were made to 
understand the difference between philanthropy and extraya* 
ganoe, beneyoleoce and reckless spending, miserliness and 
austerity and niggardlinefis and thrift. In the social climate so 
engendered the spend*thrift and the miser were looked down 
upon, while the philanthropic and the generous and those who 
maintained a balance iu their life were looked upon with honour. 
And it is a result of this yery moral and mental training that 
eyer since then Mnslim society has loved and respected the 
generous and philanthropic and despised the miserly and the 
greedy. 

It is further suggested in the passages quoted above that 
the disparities of wealth are not necessarily unnatural. Dii> 
parities due to natural causes and not due to artificial barriers 
raised by man are not essentially an evil and hence it is in no way 
advisable to try to eliminate them by enforcing an unnatural 
equality. Equality of the nnequals is no eqoality at all 1 
Neither is it proper to change natural inequality nor to extend 
inequality to unnatural limits %nd make them inequitable. 
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Both the extremes are equally repreheasible. A healthy econo^ 
mio system should maiatain justice and keep the distribution 
of wealth within the limits prescribed by the Lord of the 
universe. 

It was as a result of this directive that the oonoept of 
class struggle’* could never gain ground in the economic policies 
of the Madinite State* DifTerenceB In income and wealth were 
never regarded as an evil in themselves which must at all 
costs be eliminated. Thus the Islamic State recognised the 
natural ditferences which are inherent in men and instead of 
enforcing an unnatural equality it tried to so fashion the society 
through moral education and lega^* processes that economic dis* 
parities, instead of becoming an instrument of oppression or 
exploitation^ became agencies of the promotion of many a social, 
moral and economic virtues. 

(e) The seventh princtple gives the lie to the basis on which 
the movement for Birth Control and Family Planning has been 
raising its head from time to time. In old times the fear of 
poverty led the people to resort to the killing of their offspring 
or to abortion, and now the method of oontraception has been 
added to it by modern scienoo. This seventh clause of the 
Islamic Manifesto directs people to totally avoid all those efforts 
which aim st curtailing the number of the people and instead 
to devote heart and soul to the conetruotive effort of multiply¬ 
ing the means of economic sustenance. According to this pro¬ 
vision, it is one of the greatest follies of human beings that 
they resort to the curtailment of their numbers merely out of 
an imaginary fear of the iwofficienoy of economic resources. 
God says that the provision pf economic resources does not lie 
with man, it is solely in His Hands. He made the world, He 
endowed it with all necessary resources, and He has been feed¬ 
ing those who have gone before and wif/ feed those who are to 
come in future. It is He Who has taken upon Himself the 
feeding of His oreatiou. Uisiotj ^Iso tels us that the economic 
potential has increased in the countries whose population has 
increased and often the rate of growth of the economy has been 
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Trriv. “ tor, m .hi, „rth doe. not 

od j ^ * * *' ^ he comes also andpa^- 

^ It foolish to thiak that 

human progenoy to correct the situation.! 

It is a result of this vary teaching of the Qur’an that Birth 
Contra! has never applied much to Muslim society and has never 
gained currency among them. 

• w » command alidressed th the 

I? r,I “t individual it means 

that he should not only avoid aduUer> but should also avoid all 

those {^hminaries which may 1^ to it. He should avoid all 

* become a stepping-stone to zina (fornication 

and For the society is such it means that it should 

not (^ly forbid *»na but should also eliminate the causes, incen- 

rJot^^^h be banished 

root and branch. This purpose is to be achieved through prhoer 

1 Tbe 

individual and the society both must be free from thfe evil of 

Z\1MX^ 

rules of conduct m Islam. For instance «na and false acous- 

duced md Its rul« laid down, stringent steps were adopted to 
stop vulgarity and corruption, drinking was forbidden ; and so 
were instrumeotai music, dancing and the makihg of human 
likenesses - (all the kith and kin of ij ; and a family law 
was evolv^ by which marriage was made easy and a simple 
affair and the social causes of zina were totally eliminated. 

(g) The ninth principle forbids the slaying of human beings. 
This ,applies a s much to suicide as it applies to the killing of 

' ■ 7 "7771','■'“r”" ■■ 

in* a r ” ’ AI*m Market, Lahore, 1960 Those 

see Td ‘V Pt«« for birth-control mav 

MoO r »'<w. Loudon, 19,is. and 4rthur 

M Oofmflc, People, /Space, Food. Loodoo, I96(». 
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others. AooordiDg to the ]^w of Islam the slaying of human 
jiYe—^whether others or of dne^s own self—is thh greatest crime 
and a Muslim must never ever thiiik of it. Man has harboured 
t|ie itlusion that bis owzi life belongs to him an4 he is entitled 
to pui end to it. It is a misconception, pure and simple. All 
lii'e belongs to Atlah and man no right eren to'misuse U, 
much less to destroy it. God has By begtowing life and other 
resources bn man put him on trial and'he should always be pre¬ 
pared to face tbiB trial to the last breath, whatever the ton- 
di'tibns that he may have to pass through du'rtog^he perii^' of 
tlDis triaii ' To run away from the tnal is'follyAnd to ooinmit 
this Tbil^ by of suicide—a ^uesome crime—is worst of all. 

When folly and orime are wedded ttothing but igno¬ 

miny in t^e world and worst pnniahmeat in the hereafter can 
result from it. Can anything he more futile than to court 
eternal pain ^d inglory to avoid temporary misfortunes and 
frnstrations of this world ? 


1 » 


Taking of human life has been forbidden save with right, 
Aooording to lalamio law this right is liroiWd to five ocoasibns 


vtz : 


{i) Qieas (BsUliatioD) from s murderer, 

(U) Killing enemies in an Islsmio war, 

(niY punishment for those who to overthrow the Islamic 
way of life, 

(iv) punishment for adultery by married males or females, 
and 

(u) punishment for trtWod, i,e*, high treason, 
iieee are the five grounde on which alone is tbe tokizig of 
human jife^usfifed an^ legaf and not o^erwise. 
has further been said : 

‘*We have given power unto his (c^eoeased’s) heir but let 
him not commit excess in slayi^**. 

By ‘Tower*' {aultan) is meant justification to demwd Qisae 
(retaliatory killing). From ttia arises a principle of Isjamio 
law that in a case of murder the real plaintiff is not the State 
but the heirs of the murdered person—and they are empowered 
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to forgiT^ the murderer e&d to take blood^monoj from him in« 
atead, or forgive him altogether. The State itself does not 
have the right to grant pardon. 

There can be many kinds of excesses in slaying and they 
are forbidden in Islam, e.g., to kill persons other than the mur* 
defer, to kill him by torture or by exces^iively painful methods, 
or to mnlilate his body after his [death ; or to kill him even 
after taking the blood*money, and so on. ' 

It has been said : *^He will be helped*’, but as at the time 
of the revelation of this verse the Islamic State had not yet 
come into existenoe it was not explained who would help him. 
Later on when the State was established, it was decided for all 
times that the pnnjabment will be imparted by the Islamic 
State through its judiciary. No individual or group or clan or 
tribe is entitled to take the law into its own hands to avenge a 
murder. Only the State can do that. The hair of the murdered 
persons is to seek justice from the State ahioh shall provide it 
in fall measure. 

(A) The principle adumbrated by tbe 10th clause was also 
not a mere moral precept; it inspired the Islamic State of 
Madinah to devise legal and administrative means to safeguard 
the rights of the orphans, the details of which are available in 
books of Badith and Fiqh, And from it was derived the general 
principle that the Islamic State is rwponsible for the protection 
of the right of those citiaens who cannot look after their own 
interests. The following hadiih of the Holy Prophet refers to 
this very point and oonstitutes the source of great many laws 
in Islam:. 

am the guardian of one who has no other guardian**. 

(i) The llth clause also became the corner-stone of the 
internal and foreign policy of tbe State. It too was a moral 
precept as well as a directive for state policy. 

( j) Tbe 12th clause presents the view that honesty is not 
only a good moral quality, it is also the best economic policy. 
It is good for this world and for the hereafter. In this world it 
will build up good reputation and will enable the vendor to wj^ 
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the eonfidenoe of the buyer. Thie will automatically lead to the 
promotion of trade and fostering of mutual prosperity. And in 
the hereafter, the honest will prosper, for therein entire reward 
would depend upon man's honesty and his fear of God. 

Like the other injunotions, this one too is uot meant hh a 
moral precept only. It has acted as a directive state-policy and 
it was held to be the responsibility of the Islamic State to keep 
an eye upon trade-practices and to see that right measures were 
being used. And it was from thia injunction that the general 
rule was derived that ilia a function of the Islamic State to 
check raalpracticos and exploitation in the economic held and 
enforce justice therein. 

(i(^) In clause thirteen it has been said that Muslima should 
not base their actions on suspicion or doubt. They should 
always fashion their iudlndual and social policies in the light 
ofreliable knowledge’’. This dictum too had many far*reach« 
ing effects. In the realm of ethics it came to be a principle that 
one should avoid casting suspicious and doubts upon others and 
should never make any allegation against others without proper 
investigation and verifioatioo.. In the field of law, the principle 
was adopted that no action would be taken against anyone 
merely on the basis of suspicion. Similarly it was forbidden to 
arrest a person, to beat him or imprison him merely on suspicion. 
In foreign relations it was not permissible to take any step 
against another people or state without just cause ; nor was it 
proper to give currency to rumoors merely on ground of sus¬ 
picion. In education those subjects were not encouraged which 
are not baaed on sound foundations and which rest on mere 
conjectures. And above all, it led to the eradication of all 
superstition in religion. Muslims were asked to form their belief 
on what was revealed to them by God through His Prophet and 
on what was taught by the latter—in other words, on surest 
Knowledge and not upon myth or ignorance. 

(/) Lastly, Muslims are told that they should shun the ways 
and the manners of the arrogant and the tyrant. This precept 
too is meant for individual and national life alike. And it was 
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p resalt of tfaia T«y injnnotioB that tb« Utm of tbe rnleri, tbe 
lOTomors aa^ the ^eraU of 'l4amio StaM of Hadinah ’wer^ 

po“P “3 aihlow wklch ’is a okira^teriatic of 

liTOt of tke anogant an^ tbo ^^4 and tho deeaiieiit. They 

manneM ww aim^le and ’atraightfor. 
ward. Cfonr^ay and kindoMi ware their waya^ Ifhey behared 
mih the people in the beet of w*ye r with love and sympathy 

Even ini' war they never uttered woida of 
pri^e or anograoe. And wEmi vioforiona, they never t^led to 

?%« >y I«“f ‘how- liia waa bbw'the' falamie 
aoeieiy followed ibe above in|Dnetiooa. 

the Manifeitto of the ialamio movement led by 

°P*“ biin) and in it 

weria iaid the dlreotlve prinoiplee of an lalamio State i 
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1. StMdudi, Tnfhim ot^Qur'an, Tol. n, pp. «08.|7. 



Chapter 6 


First Principles of 
the Islamic State 


The movement for the edoption of Islamic 
Constitution was at it$ climax in the last quarter 
of 1952 when Uaulana .Uaududi Tisited Karachi 
in Norember. He was inrited b; the President 
of the Karachi Bar Association to address a 
gathering of the lawTers and the intelligentsia of 
the metropolis. As it was a discnssion forum, 
Bfaulaoa Haududi prefaced the discussion with 
a brief but oomprehmsiTc talk on the basic 
principles of the Islamic Stats and the natnre 
and contents of Islamic Constitntion. This talk 
was giren to enlist the support of the upper 
intelligentsia to the cause of the morement for 
the establishment of an Islamic State in Pakistan. 
It also possesses a historic significance, for it was 
gi^en at Karachi at a time when the Basic Princi¬ 
ples Committee Report was being finalised. The 
Report was going to be presented before the 
Constituent Assembly in Korember 1952, but at 
the last hour its presentation was postponed 
for one month and material changes were made 
in its text to incorporate some of the demands 
of the Islamic elements. A resume of the said 
talk is giren in the following pages.— Editor. 



FIRST PRINCIPLES OF THE 
ISLAMIC STATE 


E should, at the very outset, clearly understand the 
nature of the problem that confronts us. When we say 
that this country should hare an Islamic Constitution, we do 
not mean that we possess a Constitution of the Islamic State in 
a written form and that the only thing that is required to be 
done is to enforce it. The core of the problem is that we want 
an unwritten constitution to bo transformed into a written one.^ 
What we term as Islamic Constitution is in reality an unwritten 
oonstiWtion. It is contained in certain specific sources, and it 
is from this that we have to erolre a written constitution in 
keeping with the present*day requirements of our country* 

An unwritten constitution is nothing unique or strange for 
the world. Indeed, up to the middle of the 18th century, the 
structure of Gorernments throughout the world rested on un* 
written constitutions ; and e^en today the British OoTernment 
is functioning without a written constitution. Just as if the 
people of Britain choose to hare a written constitution instead 
of an unwritten one^ they will hare to take recourse to the 
various sources of their unwritten constitution, to collect 
material therefrom and then.codify it article*wise,.similar is the 
course that we shall bare to adopt for the codification of an 
Islamic Constitution. 

1. All the implications of the term ^written oonstitutiou'' should be very 
clearly understood here. A ''written constitution'^ means a document 
wherein ail the basio prinoiplM of state organisation have been reduc* 
ed into writing and which is aooapted as the only authoritative 
dooumont for this purpose. When a country does nob possess a 
constitution written in a form of sUch a document, it i* suid to have 
an unwritten oonstitutioo* even thou|d^ all the constitutional laws and 
practices which go to eonstitnte the unwritten constitution of that 
country, may be present in blaok and white. 
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SOURCES OF ISLAMIC CONSTITUTION 

There are four souroea of the unwritten Islamic Conetitu* 
Won:— 

1. The Qiir*ao 

It 19 the first and the primary source, containing as it does 
all the fundamental directives and instructions from God Him* 
self. These directives and injunctions cover the entire gamut 
of man’s existence. Herein are to be found not only directives 
relating to individual conduct but also principles regulating all 
the aspects of the social and Cultural life of man. It has also 
been clearly shown therein as to why should Muslims endeavour 
to create and establish a state of their own. 

2. The Somiafa 

This is the second source. It shows the way in which the 
Holy Prophet (peace be upon him) translated the ideology of 
Islam in the light of Qur’anio guidance into practical shape^ 
developed it into a positive social order and finally elevated it 
to a full-fledged Islamic State. These things we can know from 
the Sunnali and Sunnah alone. It will also guide us how to 
ascertain th^ precise sense, purport and meaning of the Qur’anic 
directives. In other words, the is the practical applica¬ 

tion of the Qur’anic principles to the various problems of life. 
Therefore it contains invaluable precedents and very important 
material relating to \he CoostitutiODal praotioes and conven¬ 
tions. 

3. The Conventioiis of KbiUrat-e-Rasbidah 

These conventions constitute the third source of Islamic 
Constitution. How the Bight-guided Caliphs managed the 
Islamic State after the passing away of the Holy Prophet (peace 
be upon him) is preserved in the books of Badiih, History and 
Biography which are replete with glittering precedents of that 
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golden era. It has been accepted in Islam from the very begin* 
ning that interpretations of the Qnr’an and the Sunnorh having 
the nnanimons approval of all the Companions (technically 
known as IJmd*) and the decisions of the Caliphs relating to 
eonstitntional and judicial problems accepted by the Compan* 
ions, are binding on all and for all times* In other words, such 
interpretations and such decisions must be accepted in ioio, 
because the oonsenus of opinion of the Companions on any 
matter is tantamount of an authoritative exposition of the law. 
Where there has been a difference of opinion among the Com¬ 
panions, that is a sufficient proof of the fact that two or even 
more interpretations ere actually possible and any one of them 
can be preferred to the other on the basis of sound reasoning. 
But where there is a general consensus of opinions among them, 
that shows that one and only one interpretation or decision* is 
the correct and authoritative one. The reason being that as the 
Companions were the direct disciples of the Holy Prophet (peace 
be on him) and were trained by Urn personally, it is simply un* 
thinkable that even all of them combined failed to grasp the 
real purport of the Frophet^s teachings or could be unanimous 
in giving a decision against the real spirit of Islam. 

4. The Sullngs of Great Jurists 

These rulings which comprise the fourth source, are the 
decisions of top>ranking jurists io regard to various oonstitu* 
tional problems of their times. They may not be conclusive on 
this subject, yet it cannot be gainsaid that they contain 
fundamentally the best guidance for a proper understanding of 
the spirit and principles of Islamic Constitution. 

These are the four sources of our constitution. Whenever 
we have to reduce the Constitution of an Islamic State into 
writing we shall have to collect relevant material from all of 
them, in the same way as the people of England, were they 
inclined to reduce their constitutioa into writing, would have to 
refer to their Common Law, their constitutional conventions, 
various statutory provisions wd infer a number of points from 
the judgments of their courts relating to constitutional problems. 
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DIFFICULTIES 

No doubt, all these four sources of Islamic CoDstitutioa exist 
in a written form. The Qur'an is a written book. The Sunnah 
and the conventions of the Caliphs too are present in detail in 
the books on Hadiih and the biographioal literature of early 
Islam. The rulings of all Jurtats of Islam are also obtainable in 
authoritative publioations. Nothing is missing, no part is vague 
or wanting ] and yet at the very outset of our quest of reducing 
this unwritten oonstitution into a written on^ a host of 
difficulties and obstructions confront us. Before proceeding 
further it is necessary that we should understand the true 
nature of these difficulties. 

(a) Novelty of Terms 

The first difficulty is linguistic. The Qur’inio terms relating 
to constitutional matters, as also those of Badith and Fiqh, have 
long been out of use and have by now become incomprehensible 
even to the learned amongst 'us, let alone the commoners. 
Unfortunately, Islam has been a closed book for all practical 
purposes, the most of us for a long time and, consequently, 
these terms are no longer in vogue. There are numerous words 
in the Qur’in which we read and repeat every day without ever 
realising that they have some coiutitutional import. SuUa^, 
Mulk, Bukm, Amr, WHay at, etc., may be quoted by way of 
example. The exact constitational purport of these terms is 
understood, if at all, by a few people. When translated into 
other languages, they become almost lifeless or even distorted. 
That is why, on hearing of the constitutional concepts and 
directives of the Qur’an, even fairly well-read people ask in 
wonder as to which verses of that book relate and refer to 
constitution.^ Their amazement or ignoranee is not suprising, 
for, in the Qur’an they find no chapter with ’Constitution’ as its 
title. 

1. A leading lawyer of Pakistau had even declared, in an article publi* 
shed in the Daily Dawn, Karachi, that the Qur'an cannot give a 
* Constitution’ and had challenged that no one can produce an article 
of the Constitution from the Qur*an'»£dt<Of. 



206 The lalamie Law and Constitution 

(&) Odd-Editing of the Ancient Jniistic Literature 

The second difficulty arises from the unfamiliar method of 
compilation of our old literature. In the old juristic literature, 
the constitutional problems hare not been reported under 
separate heads. On the contrary, the purely constitutional and 
the purely legal discussions are inextricably mixed up therein. 
Everyone knows that the consideration of constitutional 
problems, as a subject apart from the purely legal matters, is a 
recent innovation and the use of the very word‘constitution’ 
in its current sense is comparatively modern. Problems called 
‘constitutional’ have neverthetw been dealt with in detail by 
all eminent Muslim Jurists. But all their learned dissertations 
on this subject are to be fonnd in the ordinary book of Fiqh, 
dispersed in different chapters and mixed up with other allied 
problems. For instance, one-of these problems yon will find 
dealt with in the chapter on ‘Mafrriages’, while another will be 
found in the chapter on ‘Inheritance’ and a third in the chapter 
on ‘War’ and a fourth ifi a chapter dealing with some other 
problem, and so on and Bo forth. Likewise, one question may 
have been discussed along with the problems of ‘Criminal Law’ 
while another would pr#)ably be encountered in the treatise 
on ‘Public Finance'. Besides this, the language and the ter. 
minology used therein are so different from the terms in vogue 
today that unless the student possesses sufficient erudition in 
various branches of law and the problems arising therefrom, 
and is, in addition to that, a versatile scholar of Arabic (both 
modern and ancient), he can hardly discern where a problem of 
international law has been discussed cheek by jowl with a 
common law point or where a problem of personal law has been 
dealt with in the course of discussions on constitutional law. 
The fact, hoipever, remains that even in the early centuries of 
Islam, our best brains thought over these problems and have 
left behind them a legacy of valuable material relating to cons¬ 
titutional law and practices. To edit all this material properly, 
after reviewing, sifting and cataloguing it and then to present 
it accurately to the world in modern terms is the work of groftt 
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diligence and elaborate research. And most of tho Muslim 
scholars of the present generation, who have been for long con¬ 
tent with the left-over of others, are hardly competent for this 
task. What is even more tragic, is that without knowing or 
trying to realise the true value of this great heritage, the pre¬ 
sent generation has developed a tendency to look down upon it. 

(c) Defects of Oar Edacationa! System 

The third difficnlty is doe to the defective system of our 
education. Under this system of education those who choose 
the theological branch of learning, generally keep themselves 
utterly ignorant of such modren subjects as Political Science, 
Economics, Constitutional Law and the problems arising there- 
from, Consequently, even thoagh they spend most of their 
time in leading and teaching the texts and interpretations of 
the Qur*an and Badith and the f*igh they do not possess even 
an elementary understanding and grasp of current political and 
constitutional problems enunciated in the simplest modern 
terminology, let alone making a deep and scholarly study of 
them. Thus they remain incapable of giving any lead to the 
people by regarding the modern political end constitutional 
problems in the light of their knowledge of Islam. Instead of 
approaching the front of learning themselves, they await that 
these problems bo enunciated and explained to thorn in ’the 
torminology that they understaDd, 

The other class coasists of those people who have acquired 
moderu educatioa and who are practically in fall control of all 
branches of State organisation. This class, though quite fami¬ 
liar with most of the modem problems of life, actually knows 
rery little, if at all, of the giorioos heritage of Islam. Most of 
them are unfamiliar with even the fundamental principles and 
the basic directives of Islam much less that they should possess 
any knowledge of their neceseary details and other implica- 
tions. Whatever they know of IsJamio constitutional law or 
poIiUcal science or jurisprudence, they acquire it through the 
medium of Western education and consequently, all their know¬ 
ledge of the Qur'an and the Sunnah is not only eicoedingly 
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poor, sketohy and inadequate bat also ia indirect and some* 
times third or even fourth*hand. And it is for this reason that 
OTen such of them bs sincerely and genuinely long for a renaia* 
eanoe of Islam are hardly capable of affording guidance to 
others. They search for a rerdict of the Qur’an on all modern 
problems only in the language which they can understand* This 
is indeed a very great diffionlty and is perhaps the biggest one 
amongst those which are hindering the framing of a truly 
Islamic Constitution. 

(d) Ignorance Run Amuck 

The fourth stumbling-block in our way to Islamic system 
of life is the claim of some people wielding influence to give 
rulings without requisite knowledge of Islam. And the tragedy 
of the matter is that this tendM^oy is assuming alarming pro* 
portions with the passage of time. The slogan of these people 
is th«bt Islam does not recognise priesthood and therefore the 
Mulla cannot be the sole interpreter of Islam. Brerybody has 
an equal right to interpret the direotires of the Qur^an and to 
draw inferences therefrom. There is no reason, they say, why a 
MuUa's word should be taken as being more weighty than that 
of a layman. Thus speak those who are oonversant neither with 
the language of the Qur’an and the Sunnah nor possess any in* 
sight in Islamic traditions* None of them has seriously devoted 
even a day of his life to the study of Islam and its vast liters* 
ture. Instead of honestly realising their weaknesses and defi¬ 
ciencies and making an effort to remove them, they deny the 
very need for acquiring knowledge and insist that they should 
be given a free hand to interpret Islam as they like. 

Evidently, if this kind of ignorance is allowed to have its 
way in any one department of collective life, there would be no 
end to mischief. Somebody would stand up tomorrow and say 
that there being no Lawyer-hood” in Islam, even the most 
ignorant has the same right to pronounce authoritative verdicts 
on points of law, even though he knows nothing about it. Then 
another person may stand up and say that there being no 
•Sngineer-hood’ in If>Iam, therefore he has as much a right to 
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meddle with the Engineering problems of the country as a 
qualified engineer. This may be followed by a third one’s 
assertion that there being no 'Physician-hood’ in Islam, there¬ 
fore everybody has an equal right to prescribe for the sick, no 
matter if it means having more people inside the graveyards 
than out of them I 

I am really surprised to find even some well-read and other¬ 
wise intelligent people giving vent to such like childish ideas. 
Do they presume that the whole nation consists merely of 
ignoramuses and would applaud all such senseless assertions 1 
Ko doubt, Islam does not recognise priesthood as a class. But, 
have the protagonists of this slogan ever tried to understand 
what it implies 1 It only means that Islam neither recognises 
the Jewish and Brahmanic principle of giving the monopoly of 
religious knowledge and spiritual work to a particular privileg¬ 
ed race or tribe, nor does it uphold the Christian doctrine of the 
separation of the secular and the religious into two watertight 
compartments. Nobody can, therefore, claim in Islam to enjoy 
spiritual monopoly and the “Mvlla” or theis not a 
titular head claiming any inherent and exclusive rights of inter¬ 
preting religious laws and doctrines. On the contrary, just as 
anybody may become a judge or a lawyer or a doctor by proper¬ 
ly qualifying for these professions, similarly whosoever devotes 
his time and energy to the study of the Qur’an and the Sunnah 
and becomes well-versed in Islamio learning is entitled to speak 
as an expert in matters pertaining to Islam. 

If there is any sense and meaning in the assertion that 
there is no priesthood in Islam, it is only what has been stated 
above. It does not and cannot mean that Islam licenses every¬ 
body to start pronouncing authoritatively regarding the Qur’an 
and its directives and instructioas, without trying to have any 
insight in it. Indeed, if an empty claim to be an authority on 
matters secular is not acceptable anywhere, how can it be so in 
religious matters which pertain not only to the most important 
aspects of oar life in this world but also to our Imin aud the 

life after death 1 
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ThU fourth difficulty in oar path has become the most real 
difficulty for the moment. For, in the oaso of the first three, 
we can hope to remoye them by dint of hard work and honest 
labour. In fact, we have already remoyed them to some extent. 
But the solution to this last-one is not so easy to find, more so 
because it is being wilfully used as a handle by those who 
happen to hold the reins of power one way or the other. 

II 

FUNDAMENTAL PROBLEMS 
or POLITICAL THOUGHT 

I will now disouas the fundamental problems of constitution 
and try to present before yon briefly what guidance is arailable 
to US in this behalf from the original sources of Islam* This 
will help you to judge for yourselres whether Islam gives any 
guidance to us in the field of constitution or not and whether 
that guidance is merely of a recommendatory character or of a 
mandatory nature-^so fundamentally mandatory that we can* 
not overlook or by*pass it, if we claim to be and wish to remain 
Muslims. In order to fioleh the disoussion within the time at 
my disposal I propose to confine myself to the following nine 
basic points of an Islamic constitution : 

(1) Who is the Sovereign 1 Any king or body of people 1 
Any olaesi clan or the whole nation ! Or Qod Almighty 
Himself I 

(2) What are the functions and scope of an Islamic 
State 1 To what extent can it command allegiance from its 
citizens and where and when the State will lose this right ? 

(3) What are the powers and functions of the various 
organs of this state, the Executive, the Judiciary and 
the Legislature 1 What are the rights, duties and limita¬ 
tions of each, and what their relations inter se 1 

(4) What is the real purpose of the State ? That is, 
what are the objectives that it will strive to achieve and 
what are the fundamentals of its overall policy ? 
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(6) How is the goTeroment of this state to he constituted! 

(6) What will be the qualifications of persons consider¬ 
ed eligible for running thb goTcrnmeat of this state ? 

(7) What will be the conditions of its citizenship and 
how will a person acquire and lose this right ! 

(ft) What will bo the fundMuental rights of its citizens! and 
(9) What will be the basic obligations of its citizens 

towards the State 1 , , j 

These questions are the key-points of political theory and 

a constitution is expected to provide clear-cut answers to them. 


1. 8om« of the authorities on Constilntlonal iLnw hnvo doftnad it as 

“is*:? “ 

SouT«»ulste tha pratcgativas of tha chief mag-strat.. 
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rules .ISO deal w lb ^hioh the eover- 

their spheres of solion. „ be deemed.sub- 

eign of the StaM lo the Study of Ihs 

mi (eth -lion, 

(6) The objects of the Oonetitution. ™ tbh 

„„y „ti„ of rr^oroigop..™..-- 

r..»poif.fop »dpo^^^ 

SfP. .od -dd'-t."“‘X"-' ToTd PUlllp., Tlta 

r;:-—‘V? ■lirrro—— 

sot rerm#, p. 20— 
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We must, therefore, try to find out Islem’s enswer to those 
questioDS. 

Ill 

ISLAMIC CONCEPT OF SOVEREIGNTY 

Let uB start with the first queetioa as to who enjoys the 
right to sovereignty in an Islamic State. The Qur’an furnishes 
an unequivocal reply to this question. It says that sovereignty 
in all its aspects, is only for Qod. He alone is the Creator and 
the real Ruler of this universe. Therefore to Him belongs the 
sole right of being the sovereign over all this creation. To 
understand this point fully, we would be well advised to first 
grasp the exact purport of the word ^Sovereignty’ itself. 

The Meaning of Sovereignty 

la the terminology of Modern Political Soieooe, this word 
is used in the sense of absolute overlordship or complete suaer« 
ainty. If a person or a group of persons or an institution is to 
be Sovereign, it would mean that the word of that person, 
group or institution is law. A Sovereign has the undisputed 
right to impose his orders on all subjects of the State and the 
subjects are under an absolute obligation to obey themi be it 
willingly or unwillingly. No outside agency, excepting bis own 
will, imposes any limitations or restrictions on hit power to 
rule. No subject has any absolute right against him or in 
contravention of his orders. Whatever rights anybody enjoys 
emanate from him and whatever rights be withdraws become 
extinct forthwith. It is a universal legal axiom that every right 
in law comes into existence only because the Law •Giver desires 
to be so. If, therefore, the Law»Oiver withdraws it, its very 
existence is obliterated and it cannot be demanded thereafter. 
Laws come into existence by dint of the will of the Sovereign 
and place all subjects of the State under an obligation to obey 
them ; but no law binds the Sovereign himself. In other words, 
he is the abBolnte authority, which means that, in relation to 
bis orders, questions of good and evil and right and wrong can* 
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not and shonld not ariBo at all* Wbaterer ho does, is just and 
nobodj can question his conduct or his orders and their enforoo* 
ment. His behaviour is the erit^ion of right and wrong and 
none can question it* It is thus inescapable that the sovereign 
should be accepted as being absolutely above all aberrations and 
errors, even though he may not actually be so. 

Such is the nature and meaning of the concept of sovereign* 
ty as enunciate by the modern ‘lawyers and juriats^^ Nothing 
short of this can be termed as sovereignty. This sovereignty, 
however, remains a mere l^al supposition so long as some 
active paramount capable of eniorcing it is not available. In the 

I. ^^Sovereignty'*, is derived from the Latin word iuperwius whtoh meens 
supreme. The definitions of the term are varied but ‘'it always signi* 
fies a highest governmental end legal enthority of some sort/* (Francis 
W. Cohar. ••Sovereignty/’ Sncy<iofMedia of SceM Sciences, Vol. li, 
p. t6fi). Jean Bod in who first developed the concept in modern politb 
oal thought defined it as **Summa in cwie oc eabditoe l$pibu$gue eoluie 
poUiUe*^ i,e., the supreme pewer of the State over oitisens end sub* 
jeots, unrestrained by law. Orotis defined It as ••the supreme politieal 
power in him whose acts are not subject to any other and whose will 
cannot be overridden”. Blaoksteae oooecivei it to be •'the supreme 
irresistible, absolute, unoontrclled enthority in which the jura etmmi 
emperi reside.” JuUinok defines it ea that *'Char acter is tio by virtue 
of which it oannot be legally bonnd except by its own will, or limit by 
any other power than itself/’ Burgee cbaraoterlses it as ••original, 
absolute, unlimited pewer over the individual subjeot and over all 
associations of subjects/* He oalle it ••the underived and independent 
power to command and compel obedience/* ThS attributes and 
oharacteristioi of sovereignty are said to be permanence, ezolusive* 
ness, all-comprehensiveness, mdivisibiiity and absolnteaess. See 
Edward MoChesney Sait (Ed,)p Mwiere o/Pehticai ThoMghtf Vol^lh 
London, 1949 j James Wilford Garner, Politicoi Science and Govern- 
ment, American Book Co. Sc World Press (Private) Ltd., Calcutta 
1968: Bryce, “The Nature of the Spvereignty/* Studies inJuriepru- 
dense and History, Vol. II, 1901 s Harold J. Laski,. The Problem of 
Sovereigniy^ London, 1917, and Onmmor of Politics, London (for a 
critique of the concept of absolute sovereignty) j Mat tern. History of 
Theory of Sovereignty since Rousseau^ London, 1910; Mahajan and 
^ Sethi, Recent Political Thought, Delhi, 1958, and Jacques Martin, “The 
Concept qf Sovereignty,” Jfan end the State, Chicago, 



2i4 Th€ lilofnic La%o and ConHitution 

Unguage of Political Soicnco, thorofore, legal sovereignty with¬ 
out political sovereignt j has no practical existence. Political 
Sovereignty thus naturally means ownership of the authority 
of enforcing legal sovereignty. 

The questions that now arise are : Does such sovereignty 
really exist within the bounds of humanity t If sOi where 1 And 
who can be construed and treated as being invested with it t 

la there any monarohioal system where the monarch posses¬ 
ses all these attributes of sovereignty today, or has ever 
possesed them in the past, or can be expected to possess them 
in the future H We may take the case of any of the most 
powerful monarohs and analyse the myth of his sovereignty 
only to find that all the authority enjoyed by him was in 
practice always limited by a number of external factors which 
were beyond his control. 

If not In monarchy, can we name any democracy which 
might be regarded as being fully sovereign in the real sense of 
the term ! Here again the reply must be in the negative. For 
It will be found on close analysis that, behind all the parade of 
absolute power, there are a number of factors variously quails 
fying and restraining it and which are beyond the control of 
the so called **soveTeigD’\^ 

It is exactly for this rerson that whenever the experts of 
Political Science, imbued with this ideological sense of soverei- 
jpity, had endeavoured to locate the possessor of such soverei¬ 
gnty in human society, they have invariably failed. For they 

1. **But in the political sphere, and wUh respect to men or agencies, in 
obekTge of guiding people towards their earthly doatiniee, there is no 
valid use of Sovereignty...If the Stale it aooouniable and subject to 
the supervision, bow can it be sovereign ? What can possibly be the 
concept of a sovereignty liable to superviaioti and accountable I 
Clearly, the State is not sovereign. Nor are the people. Nordo they 
exercise a power without accountability,..the power they exercise, 
either by mass refiexes and extra-legal means or through regular 
channels of a truly democratic society is in no way a power without 

aooountability,*’.Jacques Martin, 2Ian and th4 Stat^^ Chicago, 19C5, 

pp. S0-5S.. ^BdHor, 
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can find nobody of the size whom this oap would fit—that is, 
nobody from amongst the human beings. Even in the entire 
gamut of creation, there is no creature who oan rightly olainj i o 
possess all the attributes of aoreraignty. The Qur’an stresses 
this very truth when it says repeatedly that sovereignty belongs 
to God and God alone. He is Omnipotent, t.e.. 

He can whatever He likes 

Re has to refer to none and to render account to none 
He is the source and fount of all authority ;3 

He is the only one whose antbority and power nothing oan 
limit or restrain and 

He alone is above all abberration and error,® 

Secondly, even if we close our eyes to this truth end invest 
somebody other than God with thia sovereign status, would it 
really become a human being to be so invested that his mere 
word should be law, that there should be no right in contraven¬ 
tion of or in contradiction to bis will, that he shonld have to 
be implicitly and explicitly obeyed, and that no question of 
right or wrong, virtue or vice, should be possible to be raised 
in respect of his words or wishes. 

Whoever actually enjoys these attributes, whether an 
individual or an institution or a people, the question will in¬ 
evitably bo asked ; what justifioation is there for the investment 
of those powers and for that sovereign authority ? The most 
that can be said in reply to this would be that a general 
consensus of opinion justifies such a course. But, ere we pre¬ 
pared to accept such a contention I Suppose a person willingly 
auctions hirasolf. Does the purchaser really become his owner! 
If it is not BO, wo may well ask : how can then mere acceptance 
by the people of such an investment justify this alleged sover¬ 
eign status! The Qur'an unravels this knot by declaring that no 

1. AUQur^an, II : 107, 

2. Ibid,, 21 j 23. 

3. 2bid„ 2dt S3. 

4. 23:SS. 

9. IM., 69? 23-24. 
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oreatnre has the right to impose bis will or words on other 
creatures and that this is a right exolueirety reserved for Qod 
Himself and is inherent in Him by reason of His being the 
Creator. It says : 

** Verily, His is the Creation and His is the I*aw*’. (7 ; 64) 

This is such a rational and oonvinoing position that none 
can reasonably contest it, and sorely not those who accept God 
as the Creator of the universe. 

The third point which automatically arises is that if we 
invest some human agency with this superhuman mantle of 
sovereignty, overlooking the inherent thortoomingSi would it 
be of any service or advantage to humanity t No human being, 
whether invested with this status individually or collectively, 
can easily digest such a huge dose of sovereignty, wherein he 
has unlimited powers to enforce bis will over large numbers of 
people. Such authority, whoever and wherever invested in a 
human agency, has invariably rwlted in injustice and malad« 
ministration of the most contagious type. 

Evil is inherent in the nature of snob a system and when* 
ever humanity has adopted it, evil has inescapably raised its 
head. For, he who is really not sovereign, and has no right to 
be sovereign, whenever msde so artificially cannot but use his 
powers unjustly. This is exactly what the Qur’an enunciates in 
these words ; 

^^And those who do not make their decisions in aooord* 
ance with that revealed by Allah, are (in fact) the 
unjust”. (5: 46) 

God's de Jure Soverelgaty 

That is why it has been definitely laid down in Islmn tbat 
dc jure sovereignty also belongs to Allah whose de fado soverei* 
gnty is inherent and manifest in the working of the entire 
universe and Who enjoys exclusively the sovereign prerogative 
over all creation. The Qur’u repeatedly stresses it with an 
increasing emphasis. At one place it says : 

**The Command is for none but God : He hath com* 
manded that ye obey none but Him : tbat is the right 
path” (12:40) 
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At another place it enjoitu : 

''Follow the rerelation sent unto you from your Lord, 
and do not follow the (so^ealled) guardians other than 
Him/* (7:3) 

At a third place, any deriatloD from this position of accept- 
ance of bia de jure sovereignty has been described as plain and 
unadulterated Kufr (t.e., disbelief) ; 

"And those who do not make their deoisioos in accord^ 
anoe with that revealed by Allah, are (in fact) the dis¬ 
believers/’ (5 : 44) 

These injunctions clearly show that the aooeptanco and 
admission of the de jure sovereignty of Qod is IsUim and its 
denial is Kufr, 

The Sole ef the Prophets 

The Prophets alone are the true agencies through whom the 
directives and the commands of the Almighty are communicated 
to mankind That is why it is ordained in Islam that tbe Pro¬ 
phets must be obeyed implicitly and without any 'ifs’ and 'huts’. 
Tou will note In the Qur’an that whosoever has claimed to have 
come from Ood as His Messenger, has unequivocally proclaimed} 
"Fear Qod and obey me/’ (26 : 108. 126, 144, 165, 179). 

The Qur’an enunciates this as definite principle in these 
words : 

"Each and every messenger who was sent by Us was 
sent for the sole purpose that he should be obeyed under 

the sanction of Allah". (4 : 64) 

♦ ^ 

And again : 

"He who obeys tbe Messenger obeys God." (4 : SO) 

The stress on this fact is so definite that the Qur’an refuses 
so recognise him as a Muslim who declines to accept the Prophet 
as the final adjudicating authority. Thus it says • 

"Nay, (0 Muhammad I) by the Lord, they will not be 
believes until they accept you as the final arbiter in all 
their disputes and submit to your decision whole-heartedly 
without any heartache/’ (4 66} 
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Again, the Qnr^an prescribe that t 

**It IB not for a believing man or a believing woman to 
have a say in any affair when it has been decided by Allah 
and Hia Messenger ; and whoever disobeys Allah and His 
Messenger, he gocB astray manifestly/’ (33 : 30) 

Viewed against this background^ there is no room to doubt 
the premise that in Tslam de jure sovereignty exclusively and 
solely belongs to God and under His aegis to His Prophet (peace 
be on bim). As a matter of fact the Prophet (peace be on him) 
is the physical* manifestation of God’s de jure sovereignty on 
earth and His mouth piece for this purpose. 

Tbe Position of the State 

After this interpretation of the basic constitutional problem 
of sovereignty, the only question that remains to be answered is 
as to who enjoys the political sovereignty in this set-up ? 
Unhesitatingly the reply would be that political sovereignty too, 
as a matter of fact, belongs to God and God alone. Whatever 
human agency is constituted to enforce the political system of 
Islam in a state, will not possess real so rereign ty in tbe legal 
and political sense of the tenn, because not only that it does 
not possess de jure sovereignty but also that its powers are 
limited and circumscribed by a supreme law which it can neither 
alter nor interfere with. Tbe true position of this agency has 
been described by the Qur’an itself. The terms used by the 
Qur’an for this agency is **Khila/<U’* which means that such an 
agency is not sovereign in itself but is the vicegerent of the de 
jure and tbe de facto sovereign viz^, God Almighty. 

The Doctrine of Democratic Kbilafat 

By the word ^^vicegereocy” your mind should not turn 
towards the Divine Right of Kings, or to Papal authority. 
According to the Qur’an the vicegerenoy of God is not the 
exclusive birthright of any individual or clan or class of people: 
it is the collective right of all those who accept and admit 
God’s absolute sovereignty over themselves and adopt tbe 
Divine Code, conveyed through the Prophet, as the law above 
all laws and regulations. It says : 
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^'Allah has promisad such of you as haye become beli^ 
ereri and done good deeds that He will most surely make 
them His rioegerent in the earth". (24 : 65) 

This concept of lif« makes the Islamic Khilafat a demo¬ 
cracy, which in esserioe and fundamentals is the antithesis of the 
Theocratic, the MonarohioaJ and the Papal form of Government, 
as also of the present-day Western Secular Democracy. For, 
according to the modern Western concepts, democracy is that 
philosophy of political organisation in which it is presumed 
that the people possess absolute sovereighty. On the other 
hand, what we Muslima call democracy is a system wherein the 
people enjoy only the right of Khilafat or vicegerenoy of God 
Who alone is the Sovereign. Western Secular Democracy, tho 
Government is established or changed by the exercise of the 
will of the common voters. Our democracy also envisages the 
same • but the difference lies in the fact that whereas in the 
Western system a democratic state enjoys the right of absolute 
authority, in our democracy the Khilafat is bound to keep with- 
In the limits prescribed by the Divine Code. 

IV 

THIS STATE : ITS ORGANS AND ACTIVITIES 

The foregoing discussion over the Islamic concept of Khila¬ 
fat automatically brings us to the question : what is the scope 

of activities of an Islamic State and the nature of limitations 

imposed thereon 1 And the answer is that as this State is a 
vicegerent of God and accepts His de jure sovereignty, the scope 

of its activities will naturally be restricted within the limits 
ordained by the Almighty Himself. This means that the State 
can act only within the framework of the limitations and is not 
empowered to infringe hr overstep them. This is not only an 
inference deduced from the acceptance of God’s sovereignty bui. 

the Qur’an emphasises it directly also and warns repeatedly in 
clew words: ^ 
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“These ere the limits ordeined by Qod ; so do not 
transgress them. 

If any do transgress the limits ordained by Qod, such 
persons are the unjost.” (2 : 220 ) 

The positive and oomprehensivo principle which the Qur’an 

lays down in this respect is : 

“0 yon who belioTo,,obey Allah and obey His Messen¬ 
ger and those from among yourselves who hold authority ; 
then if there is any dispote between you concerning any 
matter, refer it to Allah and His Messenger, if you (really) 
believe in Allah and the Last Day. This is the beet course 
(in itself) and better as regards the result.” (4 : 69) 
According to the above injunction, obedience to the State 
is subject to the obedience to God and His Prophet and not 
independent of it ; which clearly means that on insisting to 
violate the commands of God and the limitations prescribed by . 
the Prophet (peace be on him), the State loses the right of 
claiming obedience from the people. This very truth has been 
explained by the Prophet in these words : 

“There is no obedience for him who disobeys God.’*^ 
“There is no obedience to any creature if it involves 
disobedience to the Creator.”* 

The other principle which follows from the above injnno- 
tion of the Qur’an is that whatever dispute and difference of 
opinion may arise in the Muslim Society, be it between individ- 
uals or groups, or between the people and the State, or amongst 
the various organs and departments of the State, it should be 
referred to that fundamental Law which God and His Prophets 
has given to us. Thus the very nature of this principle demands 
that there should be an institntion in the State 

undertake to adjudicate in strict accordance with the Book of 

God and the Sunnah of the Prophet. 

Legislature, Executive and the Judiciary 

Now we come to the fourth question ; What are the powers 


1, Tibrfini. 

al*8unt%ah : Misbkftt No. 8 GI 61 , 
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and functions of the various organs of the State and what are 
their respective fields of action f Let os discuss this in little 
detail. 

FaD^on of the Legislature 

The Legislature is what in. the old terminology of Fiqh was 
known as the ‘‘Body which resolves and prescribes" {Ahl aUHal 
wa aWAqd). It is quite clear that a State established on the 
basis of Ood’s de jure sovereignty cannot legislate in contra¬ 
vention of the Qur’an and. the even if the consensus of 

opinion of its people demands it* I have just elated the Qur’anio 
injunction which lays down that where Allah and His Prophet 
have given a ruling in a matter, no Muslim has any right to 
decide it on the basts of bis own opinion^ and that those who 
do not decide in accordance with the Divine Code, are Unbeli¬ 
evers.* It automatically follows from the injunctions, that it 
is beyond the purview of any legislature of au Islamic State to 
legislate in contravention of the Directives of Ood and His 
Prophet] and all such pieces of legislation, even though approv¬ 
ed by the Legislature would >pso/acio be considered uUra vine 
of the Constitution. 

One may pertinently ask here that is this the state of 
affairs in an Islamic State t The reply is that in spite of this 
limitation the Legislature in an Islamic State has a number of 
functions to perform : 

(i) Where the explicit directivea of God and His Prophet 
. are available, although the legislature cannot alter or 
amend them, yet the legislature alone will be compe¬ 
tent to enact them in the shape of sections, devise 
relevant definitions and details and make rules and 
regulations for the purpose of enforcing them. 

{ii) Where the directives of the Qur'an and the Sunnah are 
capable of more than one interpretation, the legislature 

1. S3 ! 36. 

.2. Ibid., 6 : 44 
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would decide which of these infSrpretations should be 
placed OD the Statute Book. To this 6nd» it is iadis- 
pousable that the legislature should consist of a body of 
such learned men who have the ability and the capacity 
to interpret Qur'anio injunctions and who in giving de* 
cisione, would not take liberties with the spirit or the 
letter of the Shari'ah. (This point really falls under the 
purview of Elections). Fundamentally, it will have to 
be accepted that for the purposes of legislation, a legis¬ 
lature has the authority to accord preference to one or 
the other of the various interpretations and to enact 
the one preferred by xt into law, provided of course 
that it is only an interpretation and not a perversion 
and camouflaged deviation from the law. 

(m) Wherever there is no explicit provision in the Qur’an 
or the Sunnaht the fanotion of the legislature would be 
to enact laws relating to the same, of course always 
keeping in view the general spirit of Islam, and where 
previously enacted laws are present in the books of 
Fight to adopt any one of them. 

(it) Wherever and in whatever matters even basic guidance 
is not available from the Qur’an or the SuanoAp or the 
conventions of the Righteous Caliphs, it ^ould be 
taken to mean that God has left us free to legislate on 
those points acoordiog fo oar best lights. In such 
cases, therefore, the station can formulate laws 
without restriction, provided such legislation is not in 
contravention of the letter and the spirit of the 
Shori'aA—the principle herein being that whatever has 

not been disallowed is allowed. 

We have deduced these four functions from the Qur’an, the 
Sunnaht the usages of Khilnfai-t-Ba^hidak and the opinions and 
rulings of eminent jurists of Islam. If need be, 1 can quote their 
sources but 1 think that whosoever has grasped fully the funda- 
pieutal principles of the Islamic State^ can also realise by mcle 
oommonsouBO that in a state of this character, these should 
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constitute the funotions of tke l^islature. 

Fanction of the Ezecative 

We now come to the Ezeoutiye. In an Islamic State, the 
real purpose of the Exeeatiye is to enforce the directives of God 
conveyed through the Qi^^an and the Sunnah and to bring 
about a society ready to aooapt and adopt these directives for 
practical application in its life. It is this characteristic of the 
Executive of a Muslim state which distinguis!^ it from the 
executive of a Muslim state. The woiWs Ulul-Amr and 
Umara* have been used for the Ezeoutive in the Qur*an and the 
Hadith respectively, which enjoin obedience to it on the oondi* 
tion that it obeys God and His Prophet (peaoe.be on him) and 
avoids the path of sin and transgression. 

The Qur^an is ezplicit in this oonneotion when it says : 

^'And obey not a person whose heart We have per* 
mitted to become unmindful of Our remembrance, one who 
is following the dictates of his own desires and his case is 
that in which due limits are transgressed/* (18 : 28) 

And again: 

*'Obey not those who overstep the limits (We have set) 
and create trouble on the earth, and have no tendency to 
reform themselves/' (26 : 161, 162) 

The Holy Prophet has also repeatedly stressed it very 
clearly and emphatically. He says : 

(♦) “Even if a defaoed slaye is made your Amir, listen to 
him and obey him as long as he lea^s you in accordance 
with the Book of God” 

(u) “Obedience is obligatory on every Mnslim, whether he 
likes the command or not, unless he is ordered to 
commit sin,—in which case the obligation lapses 
automatically”.^ 

1. Muslim, aUSahih. 

2. MuUqftg Ah.h -U., Both the aathantie books of hadith, Bukhari auU 
Muslim quote 
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(Hi) There is no obedienoe in aA act of sin* Obedience is 
obligatory only in virtue*\^ 

(iv) **WliosoeTer innorates anything contrary to the spirit 
of this order of Oara^ is ererlastingly cursed*’.* 

(v) ^'Whosoerer honours and rareres an innorator, helps 
in bringing down the edifice of Islam”.* 
duobt can exist, after these clear directives, as to the 

exact nature of the functional limits of the executive and the 

* 

adminUtrative powers is Islam. 

s 

Function of the Judiciary i 

The scope of the Judiciary (which in the terminology of 
Islamic Jurisprudence is called Qada) also becomes well peescribed 
by the acceptance of the de jure sovereignty of God Almighty. 
When Islam established its state in accordance with its eternal 
principles, the Prophet himself was ^he first judge of that state, 
and he performed that function in strict accordance with the 
Law of God. These who succeeded him, bad no alternative 
but to base their decisions on the Law of Ood as transmitted 
to them through the Prophet. 

In the Qur’an one full section of the fifth chapter^ 
JfJ’idafc, deals specifically with this very subject.* There the 
narration begins with the history o( Israel, going next to the 
Ohristians, and finally refers to the Muslims. We have been 
told that God revealed the Torah to Mosee, after which all the 
Israelite Prophets and the Jewish Rabbis .followed it as the 
Code of Law in all their affairs, settling the disputes of the 
people in accordance with it.* Afterwards came Jesus with a 

1. *Aloih Both tbs aotbeatiA books of hadith, Bukhari and 
Muslim quote it.—Editor. 

2. Ibid, 

$.. Al-Baibaqi, jSho*at al^lman. 

4. AUQur^ofit 5 : 44 50. 

5. One finds the following refereac9 in the Old Testament : they 

speak not according to this word, U is because there is no light in 
them*' (laaiah, 8 : 20 ) and ‘‘oursed be that confirmeth not all words of 
this law to do them." (DdutercBomy : The Fifth Book^bf Moses, 27 : 
26)'*ifd*lor. 
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fresh ReTelation, and the Qar*an tells us that his followers too 
were ordained to deetde their affairs in accordance with that 
revelation. Then comes the reference to the Holy Prophet 
(peace be upon him). Addressing him direotijr Qod Almighty 
says : 

^*So judge between them/by that which Allah hath 
revealed, and follow not iMt desirai away from the troth 
that has come unto thee*\ (5 :48) 

The discourse finally ends with these words : 

it the judgment of the time of Ignorance that they 
are seeking t Who is better than Allah for judgment for 
at people who have certainty (in their belief" t). (S : 50) 
During the course of his peroration, it has been stated with 

Miphaais that those who do not adjudicate in accordance with 

✓ 

the Divine Code, are not believer and they are unjust and rebels. 

After this, it need hardly be stressed that the Coorts of 
Law in an Islamic State are established for the purpose of 
enforcing the Divine Code and not to violate it as they are doing 
at present in almost all the Muslim States. 

fielatlsBs anio^ tks Different Organs of the State 

. The only question that now remains to be discussed about 
ths Tarions orgaos of the State is. In what form are these organs 
6£ the Islamic. State the legislature, the executive and the 
judiciary — related to one another f There are no clear • cut 
instructions on this point. But the oonveations of the Prophet’s 
^iod and of the period of the Bighteous Caliphate afford us all 
/&e necessary guidance. From these conventions we learn that 
the Head of an Islamic State ie, as such, the supreme head of all 
these three different organs. The l^ophet enjoyed the same 
status and this position was maiiitained by all the Bighteous 
Caliphs. 

But under the Head of the State the three organs functioned 
separately and independently of one another. The. body called 
**Akl ahHal ut 0 al-*Aqd** whose fimoMon it was to advise the 
Head of the State in matters of law, administration and state- 
policy WM a separate entity. Then tiiere were the executive 
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officers who had no say in jodioial matters which were dealt 
separately and independently by the Judges [Qadis)^ 

In all important matters of the State, such as formulating a 
policy or giving a ruling in some intricate administrative or legal 
problem, the Caliphs invariably consulted the Ahl ahHal xva 
ah*Aqd and as soon as the requisite measure of agreement was 
reached, the work of this body was over» 

Executive officers worited dirootly under the Caliphs. They 
appointed them to carry out the administration under their 
direct supervision and guidance* 


The Qadis were also directly appointed by them. But the 
Caliphs could not ordinarily terminate their services nor 
influence their decisions, so much so that if in their personal 
capacity or In their capacity'as the executive head, anybody 
brought a suit against the Caliphs, they had to appear and plead 
their cases before the Qadi like any commoner. 


We fail to encounter even a single instance where the same 
person was simultaneously a Qadi and a Collector of the same 
ares : or where ^ any Collector or Governor or even the Head of 
the State interfered with a judicial decision. Nobody, not even 
any of the most important dignitaries of the State, was exempt 
from appearing before the Qadi for pleading in his own civil or 
criminal case. 

We can amend or alter the details of this set-up according 
to our existing requirements. But the fundamental principles 
we will have to keep intact. For instance, we can reconsider 
the powers of the Head of the State and alter them as much as 
necessary. It is evident that at present we can hardly expect to 
have a Head of the State of the same moral calibre and spiritual 
standard as the Righteous Caliphs. We can, therefore, consider 
and restrict his administrative powers in order to saf^uard 
against dictatorial tendencies. We may also restrain him from 
hearing and deciding oases, so that he may have no opportunity 
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to obstruct the course of justice.^ 

Likewise we make some other changes also in this set-up» 
as for instance : 

(1) We may make fresh rales end regulations to suit 
our present needs for the election of the Head of the State 
and may also enact bye^lawa for oonduoting the business of 
the legislature. 

(2) We may specify and fix the powers and the status 
of the various courts. 

Two questions may be asked at this stage. Firstly, whether 
there is room in Islam for the Judiciary to reject or to restrict 
the powers of the legislature in respect of enacting law in cont¬ 
ravention of the Qar^an and the Stiniwk. I know of no specific 
ruling on thij question, but the conventions established during 
the reign of the righteous Caliphs go to show that the Judiciary 
did not enjoy or exercise such powers at that time. At least, 
there is no iastance of any Qadi taking such an action. But 
here again the reason, in my opinion, is that the members of 
the legislatore at that time bad a very deep and true insight in 
the Qur*io and the Sunnah and almost all the Caliphs too were 

the most reliable persons in all respects. Under them, therefore, 
1.' On this^point, a Jistener atked ms to what was the source aad authority 
for this opinion. The speaker replied that be derived support for this 
argument from the fact that during the period of the Righteous 
Caliphs, tho Executive and the Judioiaiy were entirely separate and 
even in the person of the Read of the State these two branches of the 
Government were amalgamated not by virtue of any explicit injunc¬ 
tion of tho Qur'an or the ^aniMSbut by reason of people’s absolute 
faith in the integrity, hooesiy and devotion to God and His Prophet 
of these persons and beoouse of the aasuranc© that" they would never 
permit executive exigencies to inauenoe their judgments and decisions 
as a judge. The people had so much faith in the Caliphs that they 
positively wanted them to be the ••courts of last appeal” in order io 
be sure that even if justice was denied to them elsewhere, it would 
ultimately be available to them from there. If we have no longer 

anvpogst us personalities worthy of such reliance and faith, we cer¬ 
tainly are not compoUod by any injunction of the Qur’an and tho 
iSunmih to keep tho two important positions of the Chief Justice and 
the Highest Executive amalgnmnted in the person of the Head of the 
State. 



S28 


The lekmic Law and ConsHtfUian 


there waa no real danger of anj euoh legislation taking place 
whioh was contrary to the spirit of the Qur’an and the Sunnah, 
Even today^ if we could ensure that no legislature will enact 
laws in oontrayention of the spirit of the Qur’an and the Sunnah, 
the Judiciary need not have the authority to reject the decisions 
of the legislature. Bat if it cannot be so, then the only 
satisfactory course would be to give the Judiciary power to 
declare void and ultra vires of the constitution all laws and 
legislations enacted in contrayention of the Qur’§ui and the 
iJwnaaA.i 

The other question that may be asked is : What, in Islam, 
is the correct position of the legislature! It is only an adyisory 
body for the Head of the State, whose adyice could be accepted 
or rejected by him^at his discretion, or, is the Head of the State 
bound to accept their unanimous or majority recommendationst 
In this respect, the Qur’an prescribes thus ; 

* **They manage their affairs by mntnal consultatioo”, (42:38) 
Addressing the Prophet as the Head of the State, the 
Qur’in ordains thus : 

^^Oonsult them in the conduct of affairs. And when 
thou art resolyed, then put thy trust in Allah/’ (3 :169) 
These two yerses make consultation compulsory and also 
direct the Head of the State that when, after mutual oonsulta* 
tions, a decision has been taken by him, he should enforce it 
with determination, haying full faith in God. Howeyer, eyen 
this does not furnish a clear reply to our query, and I baye been 
unable to discoyer any definite ruling on this point in the books 
of Sadith either. It is the oonyention of the Caliphs and the 
judgment of the eminent Jurists of Islam that finally guide us to 
the c(molosion that the de facto responsibility of all adminis¬ 
tration rests with the Head of the State. And the Head of the 
State, although obliged to consult his adyisers (i.e., the legis* 
latnre), yet is under no obligation to sanction, follow or adopt 
their unanimous*or eyen majority verdict or opinion. In other 

h This stand has also been endorsed by all tbe leading ••Ulama of 
. Pakistan, See Appendix 
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words, he oen alweys ezeroiee his 

But this, when expressed in that precise form, oen cause 
extensire misunderstanding because in modern society, people 
try to interpret these things with reference to present-day 
environments, ignoring entirely the background attending the 
establishment of the conyentions. In the period of the Right¬ 
eous Caliphs, persons who were acting as advisers were not the 
leaders or members of separate organized parties, nor were they 
hemmed in by parliamentary procedures which is a feature of 
the modem parliamentary system. They did not oome fore¬ 
armed with policies and programmes drawn up in advance at 
party meetings. In their case, whenever asked to assemble and 
advise, they came with unbiased hearts and open minds and in 
their individual capacity, and the Caliphs themselves attended 
the sitting with them. The problem was freely discussed and 

opinions both for and against were fearlessly given. In the end, 
the Caliph weighed all the arguments and exercised bis own 
judgment, after which he gave bis final verdict,—a verdict which 
tone generally euch that the entire aceembly accepted it. Seldom 
did it happen that someone refused to be converted to it; but 
even so, he would respect it, because it came from the Caliph, 
In practice, however, despite their disagreement, they used to 
accept his final verdict without mental reservation and followed 
that whole-heartedly. 

During the whole period of the Khilafat^e^Baehidah there is 
not a single instance where the differouoes of the advisers could 
force a voting ; and there are only two instances where a Caliph 
ignored the unanimous opinion of bts advisers and decided to 
act against it on his own. One was the case of permitting Uso- 
mah to proceed on his military campaign, and the other was the 
matter of waging war against the ^'apostates’*. But even in 
those two cases, the basis on which the Companions ungrudg¬ 
ingly accepted the decisions of the Caliph was not so much the 
rigift of veto of the Caliph, whereby they would be compelled to 
accept it, but the fact that the Companions had absolute faith 
in his deep Islamic insight and wisdom. . Hence, when they ob¬ 
served him preferring his own individual opinion of his advisers 
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mainly in the interests of the State, they reoonolled themselves 
to his opinion with very good grace. And not only that. After* 
wards they freely admitted that his opinion was certainly the 
better one and that had he not been so firm, immense harm 
would have been done to Islam at that early stage. It is now, an 
undeniable faot of Islamic history that Caliph ^Umar who in the 
beginning was opposed to the opinion of Caliph Abu Bakr ih the 
matter of the apostates'*, openly accepted his error of judgment 
later on and deolared that God Almighty had endowed the first 
Caliph with better insight and judgment and that whatever he 
had decided was really the right ooorse. 

We can judge from these oases how the system of veto 
developed in Islam and in what envirooment were these prece* 
dents established. If, therefore, the method of consultation is 
observed in its true spirit today also and the character of '*the 
people who are ooaeuUed*' is similar to that which existed in the 
days of the Caliphs, undoubtedly there would be no better line 
of action than the one adopted then. Following it to its logical 
conclusion, however, we can say that, in a consul tat iro body 
of this kind, If the Head of the State and bis adrfsers stick to 
their own individual opinions and neither of them is prepared 
to recede in favour of the other, recourse may then be had to 
referendum after which the one whose opinion is rejected by the 
people should resign. But so long as it is not possible in our 
country to create a consultative body of that calibre and to 
foster that spirit and that mentaHty, there is no other alter¬ 
native but to restrict and to subordinate the executive to the 
majority decisions of the legislature. 

The Purpose of the State 

We now come to a very important point : What are the 
fundamental objects for which Islam advocates the eatablish- 
.ment of an Islamic State? These objects, as defined and explain¬ 
ed in the Qur’an and the Sunnah, are as follows : 

The Qur’an says : 

^'Certainly We sent our Hessengors with olear proofs, 

and sent down with them the Book and the Balance, so 
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that people maj conduct tbemseWeB with equity’*. (47 : 25) 
At another place it has been said : 

** (Muslims are) those who, if We giro them power in the 
land, establish the system of Salst (worship) and 2kikat 
(poor-dne) and enjoin Tirtue and forBid eTil”. (22 : 41} 

The Holy Prophet (peace be on him) said : 

*‘Allah brings to an end through the State what He 
does not eradicate with the Qur’an' 

In other words, the eTils which are not eradicated through 
the preachings of the Qur’an need the eosrcire power of the 
State to eradicate them. 

This means that the main objects of an Islamic State or to 
enforce and implement with all the resources of its organised 
power that reformatory programme which Islam has giren for 
the betterment of mankind. Mere establishment of peace, mere 
protection of national frontiers, mere endeavour to raise the 
standard of liring of the common man do not form its ultimata 
goal, nor do they constitute the oharaoteristios which distinguish 
the Islamic State from the non*Ielamio states. Its distinction 
lies in the fact that it has to eocourage and popularise those 
good praotioes which Islam desires humanity to adopt and to 
discourage, eradicate and crush with full force all those erils of 
which Islam aims to purge mankind. 

V 

THE INSTITUTION OF GOVERNMENT 

How, then, should the QoTemment of a state baaed on 
these foundatioDS be formed t In this connection the most im* 
portent point is the appointment of the Head of the State ter* 
med as Imam or Amir or Khali/a (Caliph) in Islamic termino* 
logy. In order to fully understand the stand^point of Jalani 
with regard to this we will bare to refer to initial history. 
Election of the Head of the State 

As all of us are well aware, it was more than 1300 years 


It Quoted^ T#/Wr 2bn aUKathir, 



2S2 Tht Ulamic Law and ConHUntion 

•go, thftt the oorner^stofie of what ii called Islamic society was 
laid in the town of Irfecca under circamstances intensely inimi¬ 
cal and highly hostile. To initiate and then gradaaliy to 
derelop an Islamic society, in the face of that stem opposition, 
was the life-mission of oar Great Prophet (peace be on him). 
And, when, after considerable derelopment this Islamic society 
had achiered political independence and its internal organiza¬ 
tion had progressed to the stage of a regular state, our Great 
Prophet Muhammad (peace been him) became and was accepted 
as its first Head. He ^aa not elected by anybody. He had been 
chosen for this rery tahk by God Almighty Himself. 

For ten years he peiformed the duties of the Head of that 

State and then his mighty soul went to its eternal abode. He 

left behind no explicit instractions or nomination for the elec* 

tion or appointment of bis successor. On account of this 

abstinence on his part, and by reason of the explicit Qur’anio 

injunction that all matters affecting the Vmmah should be 

decided by consultation, the Companions rightly inferred that 

with the passing away of the Prophet, selection and appoint* 

meat of the Head of the Islamic State had been left to the 

eleotire discretion of the Muslims, which was to be exercised in 

accordance with the spirit of the said Qur'anio injunction.^ 

* - . 

The first Caliph, Abu Bakr, was thus elected publicly. And 
when his last znoment came, although he was personally con- 
rinced that 'Umar was the fittest person to he the Caliph, he 
did not forthwith nominate him as his successor but consulted 
the most prominent among the Companions, jointly and serer- 

1. No doubt, ibe Shi's seot of the Musiimi hold the belief thst, like the 
Prophet, the Imams too are oboeen sad nominated by God Almighty 
Himself. This diyergenoe of belief &om the rest of the Ummah t.e., 
the AMal-Svnnah has, bowerer. bo preetical valtie now, as with the 
disappearsnoe of the ISth Imam, the Imamate remains in ftbeyanoe 
until he reappears. For all actions in respeot of the oolleotive pro¬ 
blems of HosUms, therefore, reference has got to be made to some 
such person who has not been direotly chosen by Qod Almightly but 
elected by ti^e Muslims themselyes, 
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ally, and then dictated hia will in faTour of ‘Umar. Thereafter, 
despite hia serioua illness, he addressed the Muslim masses thus: 

"Are you willing to acoept him your Amir whom I no¬ 
minate as my successor 1 God is my Judge, I hare left no 
stone unturned in coming to (the best) oonclnsion in this 
matter, I am not nominating anybody related to me. I 
nominate ‘Umar son of Khaf^ab as my successor. There- 

fore, listen you all to him and obey him.’ 

From the crowd the people cried : “We hare heard 

and we accept.”! 

Here we find that Abu B^r only suggested and recom¬ 
mended the name of ‘Umar after consultations with those in 
whom the people had oonfidenoe. and then it was pul to the 
Tote of the Muslim masses who accepted him. 

Again, when ‘Umar was on the point of leaving this world, 
he noticed * that out of the large number of the most tellable 
Companions of the Prophet, only six persons were then alive 
to whom the Muslim masses could leek for guidsnce and from 
amongst whom his successor could be chosen. He, therefore, 
created a Consultative Body of those six persons and delegated 
to them the task of selecting the next Caliph from amongst 
themselves, prescribing that whosoever tried to become the 
Amir without the approval of the Muslim messes was to be 

beheaded.* 

This consultative body ultimately delegated its task to one 
of its members,‘Abd al-Rehman Ibn ‘Auf, who went round 
Madineh to gauge the feelings of the general public in the 
town. He ascertained the opinions of the women-folk and the 
reactions of the students of schools also and even of the pilg¬ 
rims from varions parts of the country, who visited Medinah 
after their pilgrimage at Mecca. After this thorough survey, he 
came to the conclusion that the Muslim masses had the greatest 
possible faith in two persons, ‘AK and ‘Uthman, of these two, 

1, Tsbari, Tarihh al-Umam ^’aJ-Malvk, Vol. II. Cairo, p. 618. 

Z. Muhammad Hussain Haykel, AUFarooi ‘Umar, Cairo, Vol. II. p. 318. 
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the opinion being slightly more in faronr of 'Uthman. So the 
Tote ves oast in his favour and he was openly accepted as the 

Caliph. 

Then occurred the tragic and deplorable incident of ‘Uth- 
man’s brutal assassination which created a serious situation. 
Some of the Companions, therefore, assembled in the house of 
‘Ali and told him that nobody was there more suited than him 
to be the Arniraf the Muslims and he should, therefore, shojrl- 
der that responsibility. 'AM declined to do so. But when these 

people insisted, he, at last, agreed saying. 

“If you wish it to be so, then come to the mosque, for 
my acceptance as Amir cannot be secret nor without the 
approval of the Muslim massess*’.^ 

Consequently, ‘Ali went to Prophet’s Mosque where people 
were assembled. And it is an incontrovertible fact that the 
majority of the people accepted him as their Caliph, even 
though this acceptance was not nnanimous. 

Lastly, when ‘All was murderously attacked and the time 
of his death drew near, he was asked if be permitted the 
Muslims to accept his son Hasan as their next Amir, his reply 
was clear : 

"I neither ask you to do so. nor forbid you from doing 
so. You can decide according to your lights."* 

This, therefore, is the accepted convention of the period of 
the Caliphate regarding the appointment and election of the 
Head of the Islamic Stated and this is also the sum-total of the 
collective conduct of the Companions in this important matter. 
It is based os much on the Prophet’s abstinence from nominat¬ 
ing his successor as on the Qor'anic injunction that all impor¬ 
tant decisions in matters of collective interest should be taken 
by consultation. The point, that can be clearly inferred from 

these anthentio constitutional precedents are : 

(1) In an IsUmio State, the election of its Head depends 
entirely on the will of the general public and nobody 


1, Tabarif op. Voi, IIIp p. 450, 

2. Ibid., Vo}. IV, p. 112. 
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has the right to impose himself forcibly aa their 

(2) No olan or oiais hat a monopoly of this office.^ 

(3) The election ahoold take place with the free-will of 
the Mo slim massefi and withont any coercion or 
force. 

How is this opinion of the masses to be determined is a 
point where Islam does not limit its scope by prescribing speoifio 
methods. Different methods can be adopted in different places, 
on different occasions, and under different oirenmstanoea, pro* 
Tided snoh methods are designed only to determine as to who 
enjoys the greatest measure of nation’s confidence and regard. 
The FormstloB of the CoasultaOre Assembly 

After the problem of the election of the Amir the next most 
important problem is ; How are the members of the Consnlt- 


1. There are some people who say that this be seoepted as the prlnolple 
of lalain, what about the rerdtei of eminent jurists and learned men 
of the deys of the Uuslim kings who seoepted the authority of those 
who became the rulers through sheer force of erms. As a matter of 
fact i^oh people mix up and confuse the following two entirely 
different and distinot positions adopted by the Uusllms scholars of 
the past: 

(1) All the emment eohoUrs are unanimously of the opinion that 
the only proper and permts^ihle method is that of election in which the 
will of the Muslim maisea should express itself freely. 

(2) Even the most modest attitude adopted by our learned men 
does not go beyond the fact that such tyrants can only be tolerated in 
the common interests of oolleotive security, proTided such an Amir 
does not interfere with the fundamentals of Islam. Tn other words, 
the most that these people do is not to conosde a right to revolt, he- 
cause that would lead to anardiy only. This does not all mean that 
persons holding this opinion approve of such tyrants and prefer them 
to properly elected Amira 

2, In relation to this matter also, certain people raise doubts as to how 
to reconcile it with the BadUh in which the Quraysh have been declar. 
ed to be the fittest for the office of the Caliphate. I have already 
replied to this in my book : ffosaSI wo AfoeoHV. Vol, I, p. 76, 8rd 
impression, Lahore. 
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»tive Assembly {Majlia-e-Shura) to be elected and who shall 
elect them t 

From a saperficial atad; of tho problem it haa been erron- 
eously concluded that because, during the period of the Caliphs, 
the members of the Consultative Assembly were not chosen 
through organized general elections, there is no place of elections 
in Islam and it has been loft solely to the discretion of the 
Khalifah as to whom he should oonsult. This error is due to the 
fact that the precedents of these times are applied to modern 
, practices without reference to the then prevailing conditions. 
The correct way would be to apply them only with reference to 
the then existing circumstances and to make an honest attempt 
to understand the spirit of those piinciples and their details 
as interpreted within the framewoik of the then existing condi- 
tions. 

Islam arose in Mecca as an ideological movement. And it 
is an inherent feature of all ideological movements that persons 
accepting that movement first, are counted as the true oompani* 
ons and friends as well as advisers of the Leaders of that move¬ 
ment. Likewise in Islam, persons who were the first to essociate 
themselves with the Prophet and his movement, naturally and 
automatically became hie advisws whom he invariably consult¬ 
ed in all oases wherever clear and definite iniunotions of the 
Qur’an were not available. When, however, new blood ente^ 
the Islamic body politic and the struggle with the opposing 
force increased, those who rendered outstanding services by 
virtue of their saorifioea, insight and wisdom, naturally became 
prominent without any oonsoions effort on their part. This 
election, therefore, took place not by means of votes but by 
virtue of practical tests and performance which are indisput¬ 
ably a more natural and reliable method, Thus even before the 
Prophet migrated to Madinah, two kinds of people had already 
b6coiu6 meDib6r8 of hie CooBttlt%tiT6 Assembly, viz, 

(a) Those who had been associated with him from the very 

beginning, and 

(h) Those who subsequently became prominent by virtue of 
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their seorifioes, insight nnd ability. 

The members of both these gronps enjoyed the oonfidenoe 
of the Muslim masses also to the same extent to which they 
enjoyed the oonfidenoe of the Prophet himself. 

Then occurred the historical erent of Migration (AtjroA) 
and it took shape in the following way. A year or two before 
migration, certain influential personalities of Madinah had 
embraced Islam and through their labours^ Islam had establi* 
shed a secure foothold in that city among the tribes of Aus and 
Khaz^aj, It was at the instance and request of these people of 
Madinah that, leaving their hearths and homes, the Prophet 
and bis followers migrated to that oily where the Islamic 
movement naturally grew into a political organization and 
blossomed into a fnlbfledged state. It was, therefore, only 
natural that these very people, with whose services Islam bad 
prospered and progressed in Madinah should be the leaders of 
the newly«formed society and its political organization. And 
naturally again, it was most befitting that these very people 
should be included in the Consultative Assembly of the Prophet 
along with hii very first associates and tested comrades from 
Mecca. These people thus became the representatives of people 
and the members of the Consultative Assembly through a 
natural process of selection, and they enjoyed the confidence of 
the Muslim masses to such a degree that if elections of the type 
current in modern days would have been held, these and these 
people alone would have been chosen. 

Later on, in this society of Madinah, two kinds of people 

began to become prominent. The first were those who during 

the next eight to ten years rendered yeoman’s service in 

political, military and missionary fields to such an extent that 

practically in all important matters every body automatically 

looked to them. The second group consisted of those persons 

who gradually became welbknowa for their wide knowledge and 

deep insight in the Qur’anic jurisprudence and literature. After 

the passing away of the Prophet, the people naturally treated 

them as being the most reliable authorities in these matters. 

. 
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The Prophet himself, hj saying that the Qur’an should be learnt 
ud understood from suoh and suoh persons, put his seal on 
their erudition. Thus, these two groups also were elected as a 
matter of course, like those before them, by the same process 
of natural selection and became automatically included in the 
Goneultatiye Assembly of the Prophet’s successors. There was, 

V 

thus, no need to take a vote for them and even if vote was 
taken, there was nobody else in that society who would have 
been preferred by the voters. And those constitutional conven¬ 
tions under which fresh nominees continued to be incorporated 
in the Consultative Assembly by virtue of their services, exper¬ 
ience and outstanding inteilectiial attributes, automatically 
received universal approval. 

This was the class of people which was known as Aht aUHal 
wal^'Aqd (i.s., those who could* ^•tie” and ‘'untie”), and it was 
these people without whose advice no decision was ever taken 
in any important matter. As to their constitutional status, some 
opinion can be formed by the faot that when, after the unfortu¬ 
nate assassination of Hadrat ‘Uthman, some of the Companions 
came to Hadrat ‘All to ask him to accept the office of the 
Caliphate, Hadrat ‘All said 

“This is not a matter whereon you can take a decision. 
This is a task for all those who can advise and have fought 
in the battle of Badr (AW al^Shura wo uhl oI-Bodr). Whoso¬ 
ever is approved by them wiU be the Caliph and let us, 
therefore, congregate and consider it.”^ 

It is thus clear that at that time there were certain speoiBc 
persons called “Alkl al-Hol woPAgd” who had been continu¬ 
ously holding the position of great trust for a very long time 
and were thus entitled to take oollective decisions in all impor¬ 
tant matters affecting the l7mfnaA, There is, therefore, no 
valid ground to presume that the Khulifnh could call for consul¬ 
tations whomsoever he liked or that it was not generally known 
as to who were his advisers (Akl al-Shura) entitled to give 
advice to him in the most important matters affecting the 


1. Ibu Qutaibals aUImomah wa Cairo, p. 41. 
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ooUeotire good.^ 

From the oonTentions of theOaliphs^ nay, ereo from the 
oonduot of the Prophet himself, the inferred role is that the 
Amiris Oonsultatiye Assembly ie not to oonsiat.of bis hand¬ 
picked men but only of those pereons who enjoy the confidence 
of the masses. They should be each whose sincerity, ability and 
loyalty is above reproach in the eyes of the public and whose 
participation in the major deoiaions of the State would itself be 
a guarantee of the fact that free and willing co-operation of the 
masses would be available to the State in the implementation of 
all the decisions thus taken. 


]. Here the question natursLly arises : Why were these AM al-Bdl wa ol- 
*Aqd comprised only of people from Medinah, although the frontiers 
of the Islamic State had extended beyond Arabia up to Afghanistan 
In the Sast and North Africa in the West during the period of the 
Righteous OaliphSi and why were not loyal representatiTOS from other 
parti of the State summoned for this purpose T The answer is that it 
was due to two very valid reasons, namely 

(а) The Islamlo State wat not a mere National State. It had come 
into existence in a unique feshion. With the preliminary pro* 
pagation of the Islamio ideology in the minds and morals of the 
people an Ideal society was first orsated* which subsequently 
developed into an ideal stale. In snob a italCp aaturally, the 
load-oenire of all devotion was the individual who had initiated 
and then perfected the revolutioD. Next to him,*the body of bis 
assooiatss and rigbi-hand men became the repository of all pub* 
lio eonfldenoe and faith. Their leadership was thus most natural 
and nobody else from amongst the society could possibly be 
anyway more worthy of oonfidenoe of the public. That is 
exactly the reason why, in eplte of complete freedom of expres¬ 
sion, even in that era«* nobody from any corner of the country 
raised even a single voice of protest against the seleotion of 
only the people ftopi Madinab fbr ioolusion in the Consultative 
Assembly. 

(б) Secondly, it was not possible in the then existing conditions of 
life to hold general elections in an area extending from Afghan- 
iitan to North Africa and theraaftar to expect that all elected 
members of the ConsttiSative Assembly could attend all its 
ordinary sittings and meetings. 
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It may well be asked as to how the. persons enjoying snob 
confidence of the masses are to be determined today. It is 
eyident that the shape of things which existed in the special 
circumstances of the early days of Islam is not to be found to* 
day, nor do the obstacles existing in the civic conditions of that 
era exist now. Consequently, after considering the circumstances 
and needs of modern times, we can adopt all such possible and 
permissible methods whereby we might be able to find out truly 
as to which persons enjoy the confidence of the masses in great¬ 
est measure. The modern system of elections is one of these 
permissible methods, provided it is not tarred with these 
corrupt practices which render democracy a sheer farce. 

The Form and NaCare of Government 

We now come to the third important point: What should 
be the form and nature of the Government of an Islamic State 1 
If we closely study the oonvention of the Caliphs to obtain 
guidance on this point, we will notice that the Amir was the 
only person to whom obedience and loyalty were enjoined and 
to whom the people delegated in the fullest possible measure 
their right of taking decisions in all matters concerning their 
collective existence. His status was, therefore, entirely different 
from the status of the British Honatcb, or the French Presi- 
deni or the British Prii£^ Minister, or the American President, 
or the Head of the Soviet Union, fie was not only the President 
of the State, but also the Prime Minister. He attended the 
parliament himself and presided over all its sittings. He used 
to take the fullest part in its discussions and was responsible 
not only for his own acts and opinions but also for all the 
decisions of his Government. In his parliament there was 
neither any specific Government Party nor any specific Opposi¬ 
tion Party. The whole parliament was his party as long as he 
kept,to the right path. But as soon as he deviated from it, his 
whole party automatically tamed into opposition. Every mem¬ 
ber of his parliament had fall freedom to vote for or against 
him on any point and even bis Ministers were free to oppose 
him if they felt impelled to do so honestly and sincerely. And, 
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in spite of all this, the Ministers and the Head of the State 
were all along working in complete co-operation and harmony 
and the question of anybody reaigaing in protest never arose 

at all. . ^ 

The Caliph was not only answerable before the parliament 
but also before the people ; and that not only for his public 
acts but also for his private and personal conduct. Five times 
every day he had to face the people in the mosque, end he had 
to address them every week on Fridays. Each and every mem- 

her of the public had the right to stop him m the streets of 

Madinah to question him on hia conduct or to demand any of 
his rights from him. and he would do so at all times and at all 
hours. No such rule existed that if a question was to be asked 
from the Government, some member of the parliament must 
give a previous notice about it. The general proclamation of 

the Head of the Islamic State was : 

••Assist me when I act rightly ; but if I go wrong pat 
me on the right path. Obey me as long as I remain loyal 
to Allah and His Prophet; but if I disobey Allah and His 
Prophet, then none is under the slightest obligation to 

accord obedience to me. ^ 

This form of government cannot be identified with any 
modern form of government. But it is this which stands in the 

fullest accord with the ideology of Islam. It is. therefore, our 

ideal too. But it can be achieved only when the society has been 
already developed in accordance with all the revolutionary 
teachings of Islam. And that is exactly why no sooner than the 
Islamic society deteriorated this idea of government could not 
he fully adhered to. As to the present times, if we desire to 
revert to it, it would be essential to adopt the following four 
basic principles initially, and then to adjust them in accordance 
with our subsequent requirements and needs : 

(1) Whosoever is entrusted with the responsibilities of 
government should be required to face not only the 


1. Mubammad HuiS^ Haykal, AhSiddiq* Cairo, p. 67 
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representatives of the public but the public itself; 
further, he should not only discharge his duties in 
consultation with those entrusted with the job but 
also should be answerable for all his actions. 

(2) We should reform the prevalent system of strict party- 
loyalties—a system which instead of remaining 
an agency of public opinion becomes the standard of 
truth and untruth. Such a system pollutes the govern¬ 
ment with a false sense of loyalties, and it carries 
within it the possibility that once a group of self- 
seeking people comes into power, it may manoeuvre 
party polities; at public expense itself, in such a way 
as to continue in the saddle ad infinitum. 

(3) The system of government should not be based on such 
complicated rules and regulations as may render it 
extremely difficult for the earnest workers to work, for 
the oritioa to criticise and for the people in general to 
find out the root cause of the evils that sight arise 
from time to time. 

(4) The last and the most important principle should be 
that only those eleoted as Head of the State and as 
members of the Consultative Assembly, who possess 
those qualities and are equipped with those qualifica¬ 
tions which have been prescribed by Islam for the 
office-bearers. 

VI 

RULERS AND THEIR QUALIFICATIONS 

From the Islamic point of view, the qualifications of office¬ 
bearers is very important. In foot, this alone can guarantee the 
proper funotiouing of the Islamio Oonstitution. 

As regards the eligibility for membership of the Consulta¬ 
tive Assembly or for the post of the Head of the State, there is 
one aspect which might be termed as legal eligibility, on the 
basis of which an Election'Tribunal os a Judge, after due con- 
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sideration and verification, may declare a person eligible or 
non-eligible for election. There is yet another aspect of eligi¬ 
bility on which the selectors, the proposers and the voters base 
their judgment. The first aspect of eligibility may be possessed 
by everyone of the millions of citizens of a state, but it is the 
second which actually elevates a very select few to the top. 
Criteria with regard to the first aspect are to be included in a 
few operative clauses of the Constitution. But the standards of 
the second aspect of eligibility most permeate the spirit of the 
entire Constitution. The success or otherwise of any constitu¬ 
tion would depend on the fact that the minds of the masses 
have or have not been trained properly to elect only those who 
are eligible for those august positions in accordance with the 
sptVil of the Constitution rather than its form only. 

Both the Qur'an and the Hadith give,clear guidance about 
these two aspects of eligibility. As regards the first, the 
following four conditions have been prescribed : 

(1) Should he a The injuoctioD of the Qur'an is t 

je who believe 1 Obey All&b, and obey the Prophet 
and (obey) those who are in authority frem among 
youf^ (4 :59) 

(2) Should be a Male —The Qur'an says : 

^<Men are in charge of women.’* (4 : 34) 

And the Prophet declares : 

^*Verily, that nation would not prosper which hands 
over the reigns of its government to a woman 

(3) Should be eane and adult —^The Qnr’an lays down : 

**And do not make over your property, which Allah 
has made for you a (mews of) support, to the weak 
of understanding.” (4:5) 

(4) Should be a citizen of the lalamic State—The Qur*an 
declares : 

“And those who have declared their belief in Islam 
bat have not migrated (to the Islamio State), you 


l. Bukhari, al-Sahih. 
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have nothing to do with their guardianship until 
they migrate/* (8 : 72) 

These are the four legal qnaiifioations which determine a 
person’s eligibility to the membership of the Consultative 
Assembly or to the post of the Head of an Islamic State. But 
the question is : Whomi among the countless legally eligible 
persons^ should we elect and whom should we ignore for those 
important offices of State ! A clear reply to this most important 
question also it to be found both in the Qur'an and the BadUh^ 

The Holy Qur’an says : 

(а) Verily Allah commands you to make over trusts (i.e,^ 
positions of responsibili^) to those who are trust¬ 
worthy.” (4 : 68) 

(б) ^Verity the most respectable of you in the sight of 
Allah is the one who is most God-fearing/' (49 :18) 

(c) ”Hesaid : Verily Allah has chosen him (to role over 
you) in preference to you» and He has increased him 
abundantly in knowledge and physique/’ (2 t 247) 

(d) And obey not a person whose heart We have permitted 
to become unmindful of Our remembrance, one who is 
followed by the dictates of bis own desires and his 
ease is that in which doe limits are transgressed.” 

(18 : 28) 

The Holy Prophet (peace be uiK>n bim) says : 

(а) Whosoever honours and reveres an innovator (in 
religion), helps in bringing down the edi&ce of Islam 

(б) ‘^By God we do not assign the affairs of our govern¬ 
ment to any one who aspires for it or is greedy in 
respect of it.”^ 

(o) ”W6 consider the seeker after a post (of trust and 
responsibility) as the most untrustworthy.”^ 

Some of these qualifications oan be easily incorporated os 
operative clauses in our Constitution. A self-styled candidate 

1. Quoted by Al-Baihaqi, 

2. Quoted by Bukhari aud Muelim^ 

3. Quoted by Ahu Z)a*ud. 
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for election should be declared ineligible. As regards other quali¬ 
fications for which no legal limit can be prescribed, we can cer¬ 
tainly include provisions for them in the chapter on Directives. 
The duties of the Election Commissioner would, thereby, have 
to include the obligation to inform and.educate the masses, re¬ 
garding the qualifications which are essentially and indispensab¬ 
ly required and prescribed for Vluhamr in Islam. 

VII 

CITIZENSHIP 

We now come to the question of citizenship. Since Islam is 
a system of both thought and oonduet and since it aims at creat¬ 
ing a state on the basis of its ideology, it prescribes two types 
of citizenship. Furthermore, because straightforwardness and 
truthfulness form the very quintessence and soul of Islam, this 
idea of dual citizeaehip is plainly prescribed in its political 
structure without any boating about the bush. It does not, for 
Instance, try to mislead the world by adopting methods of giv¬ 
ing full and equal rights to all its citizens on paper, and yet all 
the time disoaiminating between them in practice and withhold¬ 
ing 6700 the fuudamental human rights from a considerable 
section of the population. like Raseia. In fact, in all modem 
countries the national and the ideological minorities^ are invari¬ 
ably treated in this very fashion. The course adopted by Islam 
io this respect too is most rarional, just and honourable. 

The two kinds of citizenship that Islam envisages, are the 
following : 

(0 The Muslims ; and 
(2) The Zimmis. 

(I) As regards the Mnslim citizens, the Qur'an speaks 
thus : ^ 

Verily those who believed and migrated and struggl¬ 
ed hard in Allah’s Way with their property and their souls, 


1 . It roust not be forgotten that there is a world of difference between a 
political minority and an ideological cultural of national minority. 
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and those who gaye (them) shelter and help—they are 
guardians of each other ; and (as for) those who beliered 
and did not migrate (to thelslamie State), yon haye noth* 
ing to do with their guardianship until they migrate*’. 
(8 : 72) 

From this Terse it is clear that the basic qualifications for 
oitisenship as prescribed by the Qur’an are two, viz., faith in 
Islam and original or acquired domicile in an Islamio State* If 
a person, eyen though he may be from amongst the faithful, 
does not renounce his allegiance to a non^Islamio State and 
migrate to Islamic State, he is not and cannot be its citizen. 
Contrary to this, all those belieyera who, whether they were 
bom in the Islamic State or haye migrated to it, are its citizens 
at par and helpers of one another.^ 

Upon the shoulders of the Muslim citisens of an Islamio 
State derolyes the main burden of running it in aocordanoe with 
Islam*! best traditions i as they alone are supposed to beliere 
in it implicitly. On them alone it enforces its laws ss a whole 
and enjoins them to carry out all Its religious, moral, cultural 
and political directiyes. It inrests them with all its obligations, 
and'^ei^nds from them eyery sacrifice for the defence of its 
realm.Concurrent with this, it gives them the right to choose 
the Head of their State and to be the members of its Parliament* 
It also entitles them to be appointed to the keypoats, so that the 
basic policy of this ideological state remains in conformity with 
the fundamentals of Islam. That ie the standpoint of Islam is 


I. A preoaotionary measare preecribed by the Qur*ao in the case of the 
people who migrate to the lalamie territory U te test their bwafidee. 
This, though spoken with reference to immigrant ladies, forms the 
basis of the general inference that the people who migrate to an Islamic 
State prove their honofide* i.e., that they are truly Muslims and im¬ 
migrants. This is to safeguard against evil-doers entering the Islamic 
State xmder the guise of immigrants. Although the truth of ODe*B 
faith is known only to God. the State in all such cases should try to 
verify the antecedents of immigrants io best of ite resources and 
means* 
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proved by the utter^ abaenoe of even a single instance in the 
days of the Holy Prophet (peace be on him) or the Oaliphs 
where a Zimmi (non-Uufilim eitiaen) may have been made a 
member of the Parliament, or the Governor of a province, or the 
Qadi, or the Director of any Oovernment department, or the 
Commander of the Army, or a Minister of the (^iovemment; or 
may have been ever allowed to participate in the election of the 
Caliphs, although the number of Zimmis even in the days of the 
Prophet was considerable and during the days of Khilafat^- 
Bashidah it had gone np to millions. As such, were it right to 
give them a share in the Government, we fail to understand 
how the Prophet of God (peace be on him) oonid have done in¬ 
justice to them in the first instance, and how the persons direct¬ 
ly and diligently trained by the Prophet himself could have 
continued to **deprive’’ them of their ^'dne rights" for the next 
thirty years. 

(2) By Zifnmts are meant all those non-Unilims who have 
affirmed to remain loyal and obedient to the Islamic State 
wherein they propose to live, regardless of the country they 
were born in. For all citizens of this kind, Islam furnishes a 
guarantee of protection of life and limb, property and culture, 
faith and honour. It enforces only ite law of the land on them 
and it gives them equal rights with Muslims in all civil matters. 
They are eligible for all kinds of employment except for key- 
posts : they have an equal share with Mnslims in the matter of 
all civil liberties, and even in economic matters. No discW- 
mination is made between a Muslim and a Zimmi. Furthermore, 

4 

the Zimmis are exempt from the responsibility of the State, 
which devolves exclusivdj and entirely on the Muslim 
citizens. 

If any one has any objection with regard to these two kinds 
of citizenship in an Islamic State and their distinctive features, 
he should try to acquaint himself with the details of the treats 
meat meted out praotioally by other ideological states to the 
people who do not believe in thmr ideology and with the dis¬ 
abilities attaching to all national minorities the national 
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states. In truth, it can be oategorioally stated that, compared 
with other systems oFgovemmeat, Islam has definitely enjoined 
the most just, the most tolerant and the most generous treat* 
ment to the minorities who choose to stay within the borders 
of its state and lead a life directed and governed by those 
principles which are different from and even hostile to the 
ideology of the majority. 

In fact, the best and most jnst solution of the nnusnal com* 
plications arising out of the existence of a foreign element in 
the body politic of a nation or an ideological state is offered by 
Islam alone. Others have resolved this difficulty in one of the 
two ways : They have either wiped out the minorities or have 
kept them under perpetual bondage as untouchables. Islam, on 
the other hand, adopts a very humane and equitable method. 
It prescribes a line of demarcatiou between its adherents and 
nonadherents and on its followers alone it enjoins eoipplote and 
absolute adherence to its basic and fundamental principles with 
all their details. In addition to that, it places only on its adhe¬ 
rents the responsibility of defending and ranningthe State In 
accordance with those principles. 

To those who do not submit to its principles, Islam gives 
ample latitude to lead their lives in tbeir own way, binding 
them only to that extent which is the minimum essential for 
maintaining State Administration. And although it absolves 

them from the liabilities of running or defending the State, it 
' guarantees^them all cultural and human rights. 

Rights of Citizens 

The next question relates to the fundamental rights of 
citizens in an Islamic State. 

In Islam, the first and foremost right of the citizens is the 
protection of their life, property wid honour, together with the 
assurance that this right would not be interfered with, except 
on valid legal grounds. The Prophet has explicitly and repeat¬ 
edly enunciated this thing. In his well-known address given on 
the occasion of the Farewell Pilgrimage, wherein the details of 
the Islamic way of life were stressed, he said : 
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*'Your livei, ;oQr propertiea, and your honour are aa 
aaored as this day^of the Sojf)**J^ 

There is only one exception to it, ivhioh the Prophet him- 
self describes in another Vl i t., i£ there is 

demand for life, property or honour aocording to any law of 
Islam, it shall have to he realised in accordance with the pre- 
aoribed procednre. - 

The second important right is that of the protection of 
personal freedom. In Jelsm, personal freedom cannot be violat¬ 
ed, save after proving delinc)Qenoy in accordance with the due 
process of law and never without giving an opportunity to the 
accused to put up his defence. It has been related that some 
people were arrested in Uadinah, in the days of the Prophet, for 
being of doubtful antecedeuts. Subsequently, while the Prophet 
was delivering the Friday Sermon, a Companion got up and 
enquired of him as to why and on what grounds has bis neigh* 
hours been arrested. The Prophet kept quiet while the question 
was repeated twice, thus giving an ample opportunity to the 
Police Officer present there to explain the legal position, When 
the question was put a third time, and it again failed to elicit 
the reply from the Police Officer, the Prophet directed that 
those people should he released.* This is a conclusive proof of 
the fact that ss long as a specific charge is not laid against a 
person, he cannot be detained or imprisoned. Imam Khattabi, 
while explaining this Bctdith in bis aUSunTUHit says 

that in Islam detention is only of two kinds : 

(o) detention under orders of the court, namely, when a 
person is sentenced by the court and is kept in prison^ 
till the expiry of the term of bis sentence ; and 
(6) detention for invesiigation. Besides these, there can 
be no other ground for depriving a person of his 
freedom. 

Imam Abu Yousaf, in his Sitob ol-KhoTaj, has also stressed 
the same point, i.s., nobody can be imprisoned on false or 


1. Muiltm i Farewell Pilgrimage i Ibo BUhom, pp* S89‘391. 

2, Abu 
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unproTod charges. Th© Holy Prophet did not imprison people 
on mere aeousations. It wai neoesaary that the two parties 
should appear in the court aod if the complainant failed to 
prove his allegation with all the evidence at h'ie disposal, the 
defendant was acquitted. 

*Umar, the second Caliph, while pronouncing judgment in 
a famous case, said : 

**In Islam no one can be imprisoned without due 
course of justice 

The third important right is that of freedom of opinion and 
belief. ‘AU, the fourth Caliph, has given the best esposition of 
Islamic law in this respect. During his period, the party known 
as the KharijiUs reared its head in revolt. This group was very 
similar to the modern auarohists and nihilists. Its members 
defied the State openly aad denied the need for its es;iBtence in 
Islam, and they were making preparations, to wipe it out by 
sword. ^Ali (God bless his soul) sent the following message to 
them : .• 

“You may live wherever you like, the only condition 
between;^ us being that you will not indulge in bloodshed 
and will not practise cruel methods. 

On another occasion, 'All addressed them thus r 

'*As long as you do not indulge in actual disruption 
and disorder, we will not wage war against you.’*^ 

This ifaakes it quite clear that even an organised group may 
entertaiQ any set -ibf ideas and may also poaoefuIJy praotise 
them ; and an Islamic State vonld not hinder or harm it. But if 
it tries to foist its ideology on others'by Wolent means and 
endangers the SMurity of the State or its administration, 
necessary action Shnll certainly be taken against it. 

Another right which has been greatly emphasised in Islam 
is that of the^provision of basic necessities of life to all citizens 

-—— V 

1. Imam Malik, MuwaUa. Baab Sk/traat al-Shahid, KiUtb AhkamaU 
Khiia/at, 

2. ^ Shaukani, Nail al^Autar, Vcl. VIII, p. 130, 

9. Ibid., p. 133. 
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without distinetiozi of caste or oreed. Zakdt was aade compul* 
flopy for Muslims for this very purpose and the Prophet himself 
says : 

shall be taken ttom the rich and distributed 
amongst the poor and the needy 

At another place he (peace be on him) enunciates the 
following prindple : 

^^The Oovernment is the guardian (helper) of ereryone 
who has no guardian. 

And again : „ 

4 

"Whoever leaves liabilities (such as debts er destitute 
families at the time of his death), the burden (of all snob 
liabilities) is upon us {Le., the State). 

In this matter» Islam has made no distinstion between the 
Muslims and non^MusIims. It gives to the Zimtnis the same 
guarantee as It gives to the Muslims* that the State would not 
let anybody be without food and clothing or a place of resi¬ 
dence. Caliph * Umar once found a Zimmi begging alms. He 
granted a pension to him, absolved him from the payment of 
Jizpah and wrote to his Treasury OfBoer : 

"By God* we fail to do Justice if we leave people 
unprovided for in their old age* while making the fullest 
use of their services in the prime of their life."* 

The Covenant that Khalid* the Sword of Qod, gave to the 
non-Muslims of Hirah, coutained the condition that whosoever 
besanae old or afflicted or destitute* would not be required to 
pay the Jizyah, and that* on the other hand, he and bis family 
would be looked after from the funds of the State Treasury. 

Doties of Citizens 

As against these rights of the citizens* there are certain 
rights of the State upon its oitizens. Among these, the first is 
that of obedience, for which the technical term of SWm'-o-Ta’at 

1. Kclfttsd hy Bukhari and Muslim, 

S. Abu Da'ud, Tirmtzi, 

8. Belated by Bvhhari and Muslim* 

4. Ahu Yousaf* Kiiab <d»KharaI, p, 78* 
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is used in Islam. The Prophet hae explained it thus - 

“The State shall have to be heard and shall have to be 
obeyed, in adversity and in prosperity, and whether it is 
pleasant or unpleasant to do so’’.^ 

In other words, the order of the State, be it palatable or 
unpalatable, easy or arduous, shall have to be obeyed under all 
oiroumstanoes (save of oourse when it involves God’s disobe- 
dieDoe, fts diionssed eat Her). 

The second obligation on the eitieens vis-a-vis an Islamic 
State is that they should be loyal to it and work for its welfare. 
In the Qur’an and the BadUh the term ^ ‘ ‘Nus’h" has been 
used for this purpose, which in Arabic means more than what 
is conveyed by the words loyalty and allegiance. It inherently 
demands that a person should, truly and faithfully and with all 
his heart, wish and work for the good, prosperity end the 
betterment of the State, and should not tolerate anything likely 
to barm its interests. 

It is also obligatory on the oitiiene of the lelemlo State to 
co-operate whole heartodly with the government and to make 
sacrifices of life and property for It. so much so that If any dan- 
ger threatens the State, he who wilfully refrains from making a 
sacrifice of his life and property for warding off that danger has 
been called a hypocrite in the Qar’ao. 

Broadly speaking, these are the ealient features of that 
ideal form of gOTernment which we call an Tslamio State. You 
may describe it by any modem technical term you choose. You 
may call it secular, or democratic, or theocratic. We will not 
fight for giying it a particular name. What we do insist upon is 
the content. So long as we claim to believe in Islam and to 
accept it as our way of life, our system of government should 
essentially be based on the fundamentals prescribed by the 
Qur’an and by the Holy Prophet Muhammad (blessings of Allah 
be with him for all times to come)« 


Bukhari and 
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Fundamentals of Islamic 

Constitution 

(m «ntiaei*ted is tbe Qqr'in »z>d ths Suntuh) 


lo (be last quarter of 1952, when the Basie 
Principles Committee Report was roaohing eomple* 
tion, a very Tioious campaign was Jannohed in the 
press against Islamic Conatitutioa. It was alleged 
that the demand for Islamio Constitution was 
merely a political stunt and that the Qur’an and the 
Sutinah throw no light on problems of Constitu* 
tional Law. Maulana Maududi wrote this article in 
November 1962 and showed that the fundamentals 
of the Islamio Constitution are clearly stated in the 
Book of God and the Traditions of the Holy 
Prophet (peace bo on him). It was a telling rejoin¬ 
der to the protagonists of the plea that ‘the Qur’an 
cannot give a Constitntion’, and left the opponents 
dumb-founded. It was published in Urdu, Bengali, 
and English and is now being included in the pre¬ 
sent volume to show the salient features of Islamio 
Constitution as enunciated in the Qur’an and the 
Sunnah -Editor. 
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n S the fremieg of our Courtit.tlou i. eot.ring it. Bn.! .t.«e, 
A i, i. the duty of .11 who .re eou«r..»t with 
to ...let the Co».titu.»t A.«».hl, iu fr.ni.ng »^ 

.titution. From the rery begmoiog we hot ^ 

di.eh.rge our ^“*7 Jlmdered 

tive ‘ UZoma of all the Muslim schools of thougb 

mcritoriouB BarviocH in this oonnection; n anuary 
unanimously formulated the basic principles of the Islamic 
fiLe 1 But it is very sad to note that some people have all 
aloL' been trying to confuse both the common people and the 

JeSiers of the Constituent Assembly about 
of Islamic Constitution. They have been repeating time and 
aga^That there is no guidance in the Qur’an for the formula- 
tfon of a Constitution, that Islam does not prescribe any specif 
form of government and that there U no such thing as an Islam, 
juic Constitution. In spite of the fact that these 
absolutely baseless, it is just possible that ^is persistent propa- 
ganda might produce confusion in the minds of those who are 

lot well versed in the Qur’an and the Sunnah. 
become necessary to cite vemee of the Qur an f 
of the Prophet (peace be on him) in order to counter P^°P»- 
ganda and to show that the principles put forward by t^ 
‘Vlama for the formulation of an Islamic Constitution are based 
on the original sources of Islamic Law. Incidentally, this will 

also do away with the only, possible arouse of the members of 

the Constituent Assembly that they were not 

about the commands of the Almighty-God and His Messenger 

concerning the Constitution of the State. 


I, Sou Ap[>oQdix 1- 
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We reproduce below the reierent Qur’anio verees and the 
authentic Traditions of the Prophet (peace be on him), along 

with the constitutional principles which are deducible' from 
them : 

I 

The Holy Qar’an Mys :— 

“The (right of) Coii(in*nd ia for none bnt Allah. He 
hath oommanded that ye follow none but Him. That ia the 
right way (of life)”. (12:40) 

This reree dearly pointa out that the authority of giving 
commands and the title to aovereignty ia the sole preroga¬ 
tive of Allah. There ia nothing in the text to confine His Sever- 
eignty merely to ita metaphyaioal aspects. It is directly address¬ 
ed to mankind and is obviously all inclusive^ It comprehends 
all spheres of human life : the doottinal, moral, legal as well as 
political. The Qur’an itself apeoifioally states that all these 
spheres of sovereignty belong to Allah alone, and it puts it in 
very dear terme that Allah is not only the Sustainer and the 
Lord of mankind but also ite Sovereign and Ruler ;_ 

“Say (0 Uuhamm^) : I seek refuge in the Sustainer 
of mankind, tbb>S6Vereiga (Ruler) of mankind, the Lord of 
mankind.” (114:1-3) 

The Qur’an further lays down that Allah is the Master of 
the land and has no partner in Hia Sovereignty.. Thus says the 
Qur'an : 

‘‘Say : 0 Allah 1 Qwnar of the Kingdom I Thou giveat 
kingdom to whom Thou wilt and takest it away from whom 
Thou wilt”. (3 : 26) 

“None is a partner in Hia Sovereignty”. (18 ; 111 ) 

The Qur’an declares very explioitly that God is the sole 
Creator and, therefore, to Him alone should and does belong 
the right to rule over His Creation. The Qur’an says : 

“Beware t His is the creation and His is the (right to) 

. Rule”. (7 : 54) 

Obviously, the sovereignly which the Qur’an claims for 
Cod id not mctoly of the metaphysical type but is also legal and 
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politioal. The Qur^wi atetM this toot spadfioslly in the follow- 
▼erses : 

‘^Follow the rerelation eent unto jron from your Lord 
and do not follow the (to oallcd) guardians other than 
Him**: (7:3) 

‘‘And those who do not make their decision in aooord- 
anoe with what has been rerealed by AUah, are (in fact) 
diabelierers*'.. (S : 44) 

This conception of the political and legal sorereignty of 
God is one of tbe fundamental principles of Islam. Indeed, all 
Muslim jurists are agreed that legal sorereignty is the ezolusire 
prerogatire of Qod. Thus, for instance, in his famous book : 
AMAibatnjf C^sui AAham, whieh deals with the principles of 
Fiqhf *AlIaaia Amid I writes as follows : 

‘*Kqow that none but Allah is the Sorereign and no 
command is worthy of obedience except that which is giren 
by H^m»^ 

* Shaikh Muhammad KhadhirU a modern Egyptian writer on 
Islamic Jurisprudeticirsayi in his book Usui al^Figh i 

**At Command is the exolnsirc prerogatire of All&h, 
none is entitled to gire any Command but He. This is a 
point on which all Muslims are agreed’\ 

It is quite clear from the abore that state becomes Islamic 
only when it recognises in clear terms tbe political and legal 
sorereignty of Allah and binds itself to His obedience and 
acknowledges Him as the Paramount Power Whose commands 
must be uphold, come what may. 

II 

All the propheta ia geaer»l sod the Holy Prophet 
Muhammad (peace be on him) in partioular are the representa- 
tivea of thia political and legal aorereignty of God. Aa a ooroh 
lary to thia, the propheta of God are entitled to the obedience 
of thoae who accept Qod oa their Sorereign. It is. therefore, 
the bonnden duty of every such individual, community and 
nation aa believe in Divine Sovereignty to follow the pattern 
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Bet b7 them and to Babmit to their decisiouB without demur. 
This priuoiple has beeo very elearlj enunoiated iu the Qur’an 
OTer and orer agaiii. A few Fersei are quoted below in proof 
thereof: 

(а) ^^WhoBo obeys the Messenger, obeys Allah”. (4 : 80} 

(б) ”We never sent any Meseenger, but for the sole pur« 
pose that he ehonld be obeyed under the sanotion of 
Allah”. (4 : 64) 

(c) ”And take whatsoever Messenger gives you and abstain 
from whatsoever he forbide”. (59 : 7) 

(d) ”0 Muhammad ! We Have revealed this Book to you 
with Truth that you may judge among mankind by 
(the light) which Allah has shown to you”. (4 : 106} 

(e) ”Nay, 0 Muhammad I by thy Lord, they will not be 
believers until they accept you as the final arbiter in 
all their disputes ^and submit to your deotsion whole* 
heartedly withojit any heartache”. (4 : 66) 

From these verses* we derive the second fundamental 
principle of the Islamic Constitution, namely, that it must also 
recognise the of the Prophet as the source of law and 

must incorporate a specific article to the effect that neither the 
Executive;nor the Legislature nor the Judiciary can issue order 
or enact laws or pronouuoe verdicts contrary to the jSiinna&« 

III 

The Qur’an says: 

Allah has promised to those among you who believe 
and work righteous deeds, that He will most surely make 
them His vicegerents in the earth as He had made the like 
people before them His Vicegerents.” (24 : 56 ) 

This verse eunaciates two very important constitutional 
principles : 

(1) The real status of an Islamic State is not that of a 
Sovereign but of a vicegerent. 

(2) In an Islamic State, the powers of **vioegerency” are 
vested not in any one individual or family or group 
but in the whole Muslim community—of course, when 
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it it blessed witb the passession of 411 independeat atate. 

The oonoepts of ‘Sovereignty’ and ‘Vicegerenoy’ need some 
elucidation. It is inherent in the very conception of sovereignty 
that''the authority of the sovereign power shonld neither he 
limited by any power other than its own free-will nor bound 
by any law imposed from outside. Thus if a state acknowledges 
that the injunotions of Qod and His Messenger are above qnes- 
tion, and neither its executive can issue any'order nor its legis- 
lature can pass any laws nor its jndiciary can give any verdict 
repugnant to them ; it means that it has surrendered its claims 
to sovereignty in favour of Qod and His Messenger. On this 
acknowlodgement its position automatically become that of an 
agent or vicegerent of God and His Messenger. To say that 
such a state possesses absolute sovereignty (except with refe¬ 
rence to other state of the world) would be a eontradietion in 
terms. No doubt, an Islaatio State is a sovereign state in the 
real sense of this term cw-o-vis the other states of the world, 
bat if it tries to assert its sovereignty eis-o-rw the commands 
of God and His Messenger, this will amount the elear negation 
of its Islamic character. 

As to the second principle, it would be noted that Islam 
vests all the Muslim oitiLens of an Islamic State with'vioege- 
renoy . Thus the ‘vioegerency’ in an Islamic State is popular 
and not limited to any person, class or clan. And it is the 
‘popular vioegerency’ that forms the basis of democracy in an 
Islamic State while 'popular sovereijpity’ is its basis in a secular 
state. In the Islamic polity, the term ‘vioegerency’ has been 
Copied because the authority that^ vests in tWs society and its 
state is delegated by God and can be wielded only within the 
limits prescribed by Him. But as explained above, the autho¬ 
rity is delegated to the Muslim community of the State as a 
whole and not to any particular individual or group. As a 
result of this, the government can be formed only with the 
consent of all the Muslim community of the State as a whole 
and not to any particular individual or group. As a result of 
this, the govornmont can be formed only with the consent of 
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all th© Muslims or their majority and can function and remain 

in power only as long as it enjoys their confidence. This is 

why Caliph Abu Bakr refused to be called the ‘ricegerent of 

God’ .as he was not directly appointed by Qod but was elected 

by the MasUm community to wield the delegated authority on 
their behalf. 

These two principles demand that the oonstitntion of a.. 
Islamic State must forsake all claims to absolute sovereignty and 
declare in unequivocal term that it is merely the vicegerent of 
God and its function is to exeente His will ind commandments. 

IV 

How this principle of ‘Popular Vioegerency’ should be 

taranslated into action has been described clearly in the follow- 
ing; 


*Th «7 manage their affaire by mutual ooDBultation". 

(42 * 3S) 

This verse tells us the distiootive feature of the Islamic 
way of life, namely, that all the collective affairs are performed 
by mutual oonsuUatioo. From the context where this verse 
oooure, it is evident that it is not a mere statement of fact but 
^ injunction and a command. In this connection Khatib al- 
Baghdadi quotes the foliowiog from Caliph ‘Ali : 

"I said, ‘O Messenger of Allah 1 what should we do if, 
after your demise, we are confronted with a problem about 
which we neither find anything in the Qur'an nor hate 
anything from you’ ! He replied : ‘Get together the 
obedient {to Qod and His Law) people from amongst my 
followers and place the matter before them for consulta¬ 
tion. Do not make deoistons on the basis of the opinion of 
any single person’.”! 

Pointing out the true spirit of consultation, the Holy 
Pfophefc (peace be on him) aay« ; 

_“ Jfae man who gives a counsel to his brother knowing 


1. Aiiwl, Uah ul-Ma- uni. 
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full well that it is not rights does moat surely betray his 

trust* 

As regards the mode of consultation, it has been very 
wisely left to the discretion of Muslims* Islam does not pres¬ 
cribe any definite form for the formation of the oonsultatiTe 
body or bodies for the simple reason that it is a universal religion 
meant for all times and climes. It does not, therefore, lay 
down whether the people should be consulted directly or 
through their accredited repres^tatives ; whether the represen* 
tatives should be elected in general elections or through electo¬ 
ral colleges ; whether consultative body should have one house 
or two houses, etc. Obvionsly. these are matters of detail and 
can vary with different societies and under different conditions* 
That is why the 3kari*ah leaves these problems open for solu¬ 
tion according to the needs of the time. The following three 
things, however, are essential in the light of the Qnr'anio verse 
and the Traditions of the Prophet cited above : 

(1) As no collective matter of the Muslims should be con* 
ducted without codkulting the people concerned, tbii 
rule will appl;f in the very first instance to the appoint* 
meat of the Head of the State. As such, it rules out 
monarchy, despotism and dictatorship. Incidentally, it 
does not permit the Head of the State to enjoy the 
power suspending the constitution at his will, for 
during the period of suspension he would be nothing 
short of an autocrat. 

(2) All the people oonceroed should be consulted directly or 
through their trusted representatives. 

(^) The consultation should be free, impartial and genuine. 
Any consultatioD held under duress or temptation is in 
reality no consultation at all. 

Thus, whatever the details of the Constitution, these three 
principles, of the Skari'ah must be observed, and no loophole 
should be left whereby anyone gdts the opportunity at any time 
to govern without consulting the people or their accredited 


I Helutod by Aiu Oa'ud, 
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«represen tAtiTefl. Furthermore, the Islamic Constitution must 
deyise such a system of oleotion as may enable the whole com* 
munity to give their yerdict without any tinge of fear, favour 
or fraud. 

V 

As regards the qualiflcatione of the Head of the State, the 
Ministers, the mombors of the Consultatire body and the 
officers in general, the following instraotions are found in the 
Qur*an and the ^unnaA : 

The Holy Qur^an says : 

(a) ''Verily, Allah Commands you to make over truste 
(i.s., positions of responsibility) to those who are trust* 
worthy**. (4 : 68) 

(t) As a matter of fact, the noblest of you in the sight of 
Allih is the one who is most Godfearing*’. (49 : 18) 

The Holy Prophet (peace be on him} says : 

(a) *^Your best leaders are those whom you love and who 
love you and for whom you pray and who pray for 
you, (while) your worst leaders are those whom you 
hate and who hate you and whom you curse and who 
curse you”.I 

(&) ''By God, wo do not assign the affairs of our govern* 
ment to any one who aspires for it or is greedy in 
respoot of 

(c) "We consider the seeker after a post (of trust and res¬ 
ponsibility) is the most untrustworthy.**^ 

Not only the Qur’an and the i^unnaA but also our history 
testifies that Islam abhors the very idea of * a person seek! Dg 
after positions of trust*. Thus we are told by Qalqashandi : 

"It is related of Abu Bakr that he enquired of the 

Messenger of Allah about appointments on posts of trust. 


1. Related by 

2. Related by Buhhari and 

3. Related by Abu Do'ud, 
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He repJied : ‘They are for thoae who do not aapire for them 
and not for those who are greedy after them; they are for 
those who mn away from them and not for those who 
scramble for them; they are for those to whom they are 
offered (without asking) and not for those who claim them 
aa their right** 

Although the inatructione contained in the abore-mention¬ 
ed quotations are of a general nature and do not specify any 
particular machinery of election for bringing the right type of 
people to the helm of affaira, it is the duly of the constitation- 
makers of today to demise practical means for putting these 
injunctions into practice. Th^ should erolve such a system of 
elections as would ensure the appointment of only those who are 
trustworthy and pious, are lored by the people and are their 
well«wishers. They should also dsTise efieotive measures to 
defeat the designs and machinations of those who scramble for 
posts of truth and are consequently hated and cursed by the 
people In spite of their so-called **Tictorles** in the elections. 

VI 

The Holy Qur’aa Bays : 

“Men are ia-oharge of women”. (4 ; 34) 

And in a Badith we have been told : 

“A nation that entmtta ite affairs (of the State) to a 
woman can never prosper.”* 

These injanotioos of the Qnr’an and the Sunnah oategori- 
declare that the posts of responsibility in an Islamic State 
(whether it be its presidentship, ministership or membership of 
ite l^islatnre or the directorship of some department) cannot 
be eutrnsted to a woman. 

In Islam there is a functional distribution between men and 
women and according to that the delds of polities and admiuie- 
tration belol^; to the men’s sphere of responsibilities. There* 


1. Qalqashandi, i^ttbh al.A'Sha, Tol. I, p. 240. 

2, Heta^d liy Buhhari, 


f 
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fore it will not be in keeping with the teachings of iGlam to 
dreg women into theao affaire. And to do bo would bo olearly 
againet the injuotioiiB of Allah and Hia Prophet (peace he 
on him)»^ ^ 

VII 

4 

The Qur’an etatoe that: 

'‘(Muelima are) those who, if We gire them power in 
the land, eetabliah the ayaiMna of Salat (worship) and Zakat 
(poor*dae) and enjoin Tirtuo and forbid eril.” (22 : 41) 
This 7erae states clearly the aims, objeots and duties of an 
Islamio State. Unlike a Secular state, its duty is not mereiy to 
maintain internal order, to defend the frontiers and to work for 
the material prosperity of the country. Rather, its first and 
foremost obligation is to eetablish the systems of Salai and 
Zah(ti to propagate and establish those things wbioh are const* 
dered to be ^Tlrtues’ by God and His Messenger, and to eradi* 
cate those things which hare been declared to be 'vice’ by 
them. In other words« no state can be called Islamic If it does 
not fulfil this fundamental objective of an Islamio State, Thus 
a state which does not take interest in establishing virtue and 
eradicating vice and in which adultery, drinking, gambling, 
obscene literature, indecent films, vulgar songs, immoral display 
of beanty, promiscuous mingling of men and women, oo« 
eduoation, etc, flourish without let or hindrance, cannot be 
called an Islamio State. An Islamic Constitution must declare 
the above mentioned objective as the primary duty of the 
State. 

VIII 

We have been told in the Qur*aa : 

“0 you who believe, obey Allah and obey His 
Messenger and those from among yourselves who hold au* 

!. As this is one of the roost yezed pxoblems of our ege, the reader is 
requested to study those works of the learned author which deal with 
this problero in detail, The reader is particularly refen to Purdah 
'and ths Stalu* o/ Woman in IsUm by Uaulana Maududi, Published by 
Islamic Publioationi Ltd., lAho^^EHior, 
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thority, and if there 19 any dispute between you oonoerniiig 
any matter, refer it to Allah and the Hesienger, if you 
(really) beliere in Allah and the Last Day. This is the best 
eourse (in itself) and better as regards the result/* (4 : 69) 
This Terse euunoiatea three most important oonatitutional 
principles: 

(1) Muslima are bound to obey Allah and His Messenger 
indiTidually and as a community, and this obedience 
must be given priority to every other obedience* Con¬ 
sequently, obedience to everybody else comes after this 
and not before that, and it is subject to it and not 
independent of it* 

The following verses and traditions also snpport the same 
point: 

(а) '^It is not for a believing man or a believing woman to 

4 

have a say in any affair when it has been decided by 
Alllh and His Messenger ; and whoever disobeys Allth 
and His Messenger, he goes astray manifestly.** (33 : 36) 

(б) ^'Thsoe who do not make decisions in accordance with 
that which Allah has revealed are disbelievers , .. un¬ 
just . . . transgressors/* (5 : 44, 46, 47) 

(c) Muslim must listen to and obey the ruler whether 
he approves of what is ordered or abhors it, provided 
he is not ordered to commit sin. In that case, he 
should neither listen nor obey/*^ 

(d) **£ven if an ugly and deformed slave is elected as your 
ruler and he conducts your affairs in accordance with 
the teachings of the Book and the Sunnaht yon must 
listen to and obey him.*’* 

(e) '*There is no obedience in. sin ; it is only In virtue/’^ 
(/) There is no obedience for those who disobey An^.**4 


1. Related by and MwUm- 

8. Related by Muelim* 

S. Belated by Bukhari and 
4. Tibrani* 
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( 9 ) **Tlier 9 ia no obedience to tbe Orentnre if it inToIvc# 
difobedimce to the ^eetor/*^ 

Hie nbo 7 e*znestioned iDjtinctioiii of the Qnr’in end the 
Sunnak definitely point out tbet in en laiemic Stete the legte* 
leture bee no right to make lews, tbe esecutiTO bee no right to 
iaene ordera end the lew eourte here no right to decide eeaea in 
eontreTention of the teechinga of tbe Qnr'an end the Sertnnh ; 
and if they do ao» the Mnalime have no obligation to obey 
them. Not only that, the fact of the matter ia that if they 
dtaobey tbem» they will be perfectly within their right and will 
not be committing any ain. Forthermore, if anything is proTed 
to be right in the light of the Qur'an and tbe Sunnah, it cannot 
be rejected by any judge or authority on the ground that it is in 
conflict with any order of the Government of any law enacted by 
the legialatore. fn each a caae it ia that order or tbe legislative 
enactment which ia in conflict with Shan*oh—Bnd not the 
Shari*ah^ihtt should be declared ultra t^trea of the constitution 
and set aside. 

(2) Mualitsa alone can be tbe rulers in an Islamic State. 
The verse (4 : 59) quoted above clearly leys down : 
'obey those/rom among yourselves who hold authority.* 
It means that it is the Muslim rulers whom the Mos- 
lime have been asked to obey. Moreover, in case of a 
dispute between the rulers and the ruled both have 
been ordered to refer the matter to Allah and His 
Messenger and it is only a Muslim ruler who can agree 
to refer the dispute to Allah and His Messenger. 

In addition to this the tradition already quoted also 
supports the above concluaion. 

»Tn another tradition 'Uhadah bin Simit relates that the 
Holy Prophet took the following pledge from us : 

‘‘We will not dispute and fight with our rulers unless 
we see signs of (such) open disbelief in their deeds which 
may provide us with a justification from Allah (to stand 


]. Shofk al^unnah. 
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op) against tbem.”^ « 

Another tradition says that when the Companions asked 
the Prophet’s permission to rise against bad talers, he replied : 

'‘No (you cannot rebel against them) so long as they 
continue to establish Salat among you/’^ 

After these clarifications, no shadow of doubt is left that 
there is absolutely no scope for making any provision in the 
oonstitution of an Islamic State for a non^Uuslim to become a 
mler. And, as a matter of fact, to do so would be as irrational 
and impracticable as would be a non*Communist’s becoming 
the ruler of a Communist state or a Fascist’s becoming the 
ruler of a domooratic state. 

(3) The verse (4 : 69) also gives the people the right to 
differ with their rulers. In that case, the verdict of 
Allah and HU Messenger is to be taken as final both by 
the rulers and the ruled. This implies that there must 
be some institution for deciding such disputes in the 
light of the Qur’an and the Sunnah. But the iSAari oA 
does not prescribe any definite form for this purpose. 
It may be a body of ^Vlamd or it may be in the form of 
a Supreme Court. The verse demands that there must 
be some institution for this purpose.^ 

IX 

The Qur’an says : 

! Allah oommandoth you to repose truth with the 
trustworthy and when you judge between people, judge 
justly.” (4 : 68). 

'‘Let not the enmity of any people seduce you from 
doing justice (to them). Do justioe (in every ease) for it is 
nearer to piety.” (5 : 8) 

1. Rotated by Bukhari and 

2. Related by Muslim. 

3. Maulana Maududi has preferred the Supreme Court as the ropoiitory 
of thie authority. This is clcer from his **ConstitutioDal Proposals'*^ 
6ee Chapter X.^fd^or. 
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The«e rersot wjoin th« UosHme to do jtittiee individually 
aa well aa ooUeetively. An lalamio State iw, tberefore, bound to 
be joati for it is the meat powerfnl inatitntion for administering 
joatice among people. If there ie no jnstioe in ita own affalrg, 
there can be no juaticc in the society in general. 

The Holy Prophet (peace bo on him) and his Rightly 
Guided suececsors {Khulxifa^t^Rashideen) alio have impressed 
the importance of doing jnsitce between the people, as for 
instance : 

(1) In his welbknowQ address on the occasion of Iiis last 
pilgrimage to Mecca, the Holy Prophet enunciated 
some fundamental principle! of the Islamic State. Ono 
of them was : 

^*Most surely, your life, your property and your 

honour are as sacred as this day of hejj (pilgrimage). 

This declaration of fundamental human rights binds an 
fslamic State to scrupulously safeguard the life, property and 
honour of all its oitisens^ 

(2) At the same time, the Holy Prophet himself has 
specified as to when this sanctity can be set aside. He 
says : 

. 

(а) ^^When people do this (that is. stand witnesses for the 
sovereignty of Allah and tho truth of Propliothoocl, 
establish SalSi and pay Zak3$), they will save their 
lives from me (» c., the State) except when they commit 
a crime against the lew of lalam. And as regards the 
assessment of their intentions, Allah alone can be the 
judge/’a 

(б) “Their lives and their properties are sacred to us 
except when they violate the sanctity of the life and 
property of others and Allah alone is the judge of 
intentions.*'® 

1. Kelfttdd by Bukhari and JHaiiim. 

2. Tbid. 

9. Ibid. 
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(c) ‘'Then any one who reeites It (the Kalivnak of Tawhted) 
is entitled to the protection of his life and property so 
long as he does not make himself liable for their for- 
feitnre before Allah^s (Law) and Allah alone is the 
judge of intentions/’t 

These traditions guarantee the sanctity of life, property 
and honour within the limits of Islamic Law and though, in 
their context, they refer to Hualims only, it is an agreed princi¬ 
ple of Islamic ^hari'nh that all non-Muslims who live under the 
protection of an Islamic State arc entitled to the same civic 
rights that the Muslims enjoy. 

(3) As rejiards the procedure to bo adopted for the admin¬ 
istration of justice, tbo Holy Prophet {peace be on him) 
has laid down the following rule : 

"When two persons bring a dispute to yen for decision, 
do not deliver a judgment unless you have given an equal 
heariog to both of them**'^ 

In a case decided by Caliph ‘Umar, he makes the following 
elucidation: , 

"According to the Islamic Law, none can be impriaoned 
without (doing full) justice (tohim).’*^ 

We learn from the details as given in tiuwniln that, in the 
newly conquered territory of Iraq, some pooplo began to back¬ 
bite and make false allegations against one another and in this 
way, were responsible for sending many persons behind the 
bars. When such complaints were brought before tho Caliph 
‘Umar, he passed the above order. It meant that no one could 
be imprisoned without a regular trial ia a law court and without 
giving him full opportunity to defend himself. 

(4) When, the Khartjiits who did not believe in any stito, 
rose in revolt during the KhUafai of Caliph 'AU, he 
wrote to them : 


}. Related by B^hari. 

2. Related by Abu Z>a*ud, Timiti and 4Amad. 

3. Related by Malik, Muwatia, 
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“Yoamaj live Md move abcrat wherever 700 like 
proTidod you d > aot shed.blood or spread chaos and resort 
to terrorism. But if you are guilty of any of these, I will go 
to war against you.”* 

This moans that no action would be taken against anyone, 
whatever political ideas he might hold, so long as he does not 
try to overthrow the government by violent moans. 

From these details it must have become perfectly clear that 
the Islamic coacoption of justice does not at all allow that the 
executive be given the powers to arrest or imprison or exile or 
suppress the rights of belief, opinion, expression of any body 
without the due process of law that meets the end of justice. 

Moreover, wo loam from authentic traditions that Islam 
does not allow any differentiation or discrimination between the 
rulers and the ruled or the high and the low in matters of law 
and justice. There is and can be one and the same law, the 
same procedure and the same courle for all of them. Before bis 
demise, the Holy Prophet (peace be on him) presented his own 

self for the satisfaction of any claim that any one might have 

against him. Similarly. Caliph ‘Umar forced Jabalah bin Aiham 

Ghaesani. the ruler of a native etste. to satisfy the claim of a 
common man against him. He also categorically refused to 
comply with the request of ‘Amr bio al-‘As for legal safeguards 
for the Governors. Not only that, he gave to everybody the 
right to sue in ordinary courts any Governor and the highest 

offioera of the State. 

X 

The Holy Qur’an says : 

(а) “In their wealth the beggar and the destitute have 

their due.” (51 : 19) 

( б ) “Purify them (of vice) end develop them (in virtue) by 

taking Zakul from their wealth and pray for them”. 
(9 : 103) 

1. lielatod by Shaukani, Nail-ol-Auktr, 
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The Holy Prophet seya : 

(а) Allah baa made Zahai obligatory upon the Muelims. 
It ia to be collected from the wealthy among them and 
distributed among their needy ones."^ 

(б) *^The Government is thogaardiau of any one who has 
no other guardian* 

(c) any one dies while he owes a debt and does not 

leave behind any property for its payment, then the 

responsibility for its pay mao t is mine. But if any one 

leaves any property behind, (the responsibility devolves 

H^on) his inheritors.”* 

* * 

According to another tradition : 

(d) Anyone who dies in the debt or leaves behind depen* 
denes who are Id danger of becoming destitutes, they 
should come to me because I am tbeir guardian/^^ 

Id the words of yet soother tradition r 

(s) If anyone leaves behind property^ it will go to his 
hoirs, but if wyooe leaves behind some liabilities 
(fQstead), the burden of tbeir responsibility falls on us 
{%.€., the State) 

A similar traditioo is related by Abu Da'ud : 

(/) a person leaves behind no inheritor, I shall be his 
inheritor, both for paying off his liabilities and inherit* 
ing his property/’* 

The^e verses and traditions clearly point out that one of 
the major duties of an Islamic State is to establish the system 
of Zakdt and that it carries on its shoulders the respoAsibility 
of providing for all those who are destitute and helpless. 

1. K«Uted by and Mu 9 lim, 

2. Belatad by .4&u Tirmitiw /Sa Darmi,^u*nad^ 0 *Ahmad. 

3. Ilelated by Bukhari and Aiustim, 

4. /bid. 

5. Ibid. 

6. Kel4ti>d by Da’ud. 
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Wo have prosouted, in the foregoing iiageSr some funda¬ 
mental constitutional principles from the Qur’in and the i:>unnah 
for the benefit of thos^ who are interested in the subject. 
Now it is the duty of general MusUias to study them carefull}’. 
from independent opinions of their own and say honestly whe* 
ther or not these principles can form the basis for the Constitu¬ 
tion of an Islamic State. We shall be thankful if anyone prores 
scientifically and logically that tiiese principles have nothing to 
do with the Constitution of the State or paints out any funda¬ 
mental constitutional problems (not their details) for which no 
guidance is available in the Qur’an or the .SunnaA. If, however 
neither of these is possible, only the following two courses 
remain open for all honest people. Either submit to the demand 
for Islamic Constitution or say frankly i '*We do not recognize 
the Qur’an and the Sunnah as the final authority/’ To choose a 
middle course betw*een *‘lTnan^* and **Kufr** is neither honest 
nor honourable nor fruitful in the long run. 



Chapter 8 


Rights of Non-Muslims 
in Islamic State 


THE quertlon of tlw righto of Boa-Mu»limB in »n 

laloaiio SUto hM b««n on® of the mo»t burning 
quMtioM OTer «iac« P»ki»t*o cums into being. 
In 1948 the Con«tituoot Ateembly isiued » quea* 
tionnnire to Mcertein the opinioni of experts as 
well M of the generel pnblic ebout the position of 
minoritiee in Pekiston. Meulene Meududi has 
diBctwwd the problem./som the laUmic viewpoint 
in this wtiole which eppeered in the Tarj^man 
al-Q»r'in. in ita issue of Angast, 1948.-W»lor. 



RIGHTS OF NON-MUSLIMS 
IN ISLAMIC STAT£ 

I 

TT^HILB disousBing the rights of non^MusIims in an Islamic 
* ^ State» it ahoald be clearly borne in mind that an Islamic 
State is essentially an ideological state, and is thus radically 
different from a national state. This difference in the Tery 
nature of theee two types of states has an important bearing on 
the problem under dlscnssson, and can be best understood by a 


comparatire study of the folio 

(1) An Islamic State olassl* 
flea the people lining within 
its jurisdiction in the light of 
their belief or disbelief in the 
ideology whi oh coosti tutes 
the basis of the State* In 
other words, the people are 
divided into Muslims (who 
believe in the ideology of the 
State) and non-Muslims (who 
do not believe in that ideo* 
logy). 

(2) It is obvious from the 
ideological nature of an Isla* 
mic State that respcmsibility 
to run the State should rest 
primarily with those who 
believe in the Islamic ideo« 
logy. Those who do not 
believe in the ideology of the 
State can, no doubt, be asked 
to cooperate, if they so like, 


g points: 

(1) A national state classic 
ffes its citisena into groups of 
people in aooordance with 
their belonging or not belong¬ 
ing to the nation or race which 
has estabUsbed the State in 
question or which dominates 
over it and is responsible for 
running it. Herein the tor ms 
* majority’ and 'minority' are 
used for the two respective 
groups. 

(2) The task of guidance 
and policy-making in a 
national state always reinains 
in the hands of the majority 
community. As for the mino¬ 
rity communities (whether 
social, cultural or religious) of 
the same nationality, they ax'c 
not trusted with nor deemed 
capable of shouldering this 
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witii the Moilims in the teak 
of administration* but they 
should be neither called upon 
to undertake nor can be en» 
trusted with the responsibility 
of policy-making. 


(3) An Islamic State, as 
already^stated. is by its veiy 
nature bound to distinguish 
between Muslims and non- 
Muslims and it, in an honest 
and upright manner, not only 
publicly declares this state of 
affairs but also precisely 
states as to what rights will 
be conferred upon its non- 
Muslim citisens and which of 
them wUi not be enjoyed by 
them. 

(4) To eolre the problems 
arising out of the presence of 
non«Muslims (t s., the people 

subscribing to the basic 
I^noiplee of tho State) within 


responsibility. This position 

may not be explicitly declared 

or eren admitted. Nay, the 

constitution of the country 

may categorically abolish all 

discriminations amongst the 

citiscDS but that is what is in 

TOgue practically in every 

national state. Even if any 

member of the minority com¬ 
munity is entrusted with any 

keypost, it is almost always a 

subterfuge or as a special deal 

with an individual. lu reality 

the minorities have nowhere 

any say in important matters 

of the State. 

<$) On the other band, a 
national state can aod in prac¬ 
tice does follow tho hypocriti¬ 
cal policy ecjuating all its 
oititens on paper and still 
actually retaining the unfair 
discrimination between the 
majority and the minority. 
Nobody can deny the fact that 
the minorities are almost 
everywhere deprived of even 
their baaic human rights in the 
so-called modern national 
states. 

(4) A national state, on the 
other hand, generally adopts 
any one or more of tho follow* 
jug courses for the solution ut 
its minor Uy prohioin : 
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ltd bouadftriee^ «& lalftmio 
State guarantees them eertain 
speoiScally state rights. Be¬ 
yond those rights it doe# not 
permit them to meddle with 
the affairs of the State which 
is based on an ideology to 
which they honestly do not 

subscribe. Nerertheless, as 
Islam does not belioTe in false 
dtstinctions of race, ootonr, 
or ierritoryi it always ke^ 
the door open for them to 
ombrance Islamie prinoiplea 
of life and become equal 
participants in all matters 
flonoerning the State and the 

government • 

(5) An Islamic State is 
bound to confer all those 
rights on its non-Muslim 
citizens which have been con¬ 
ferred upon them by the Isla^ 
mic Shari'ah, Nu one has the 
right to effect the slightest 
curtailment in them^. Mus¬ 
lims have, however, been 
empowered to confer upon 
them additional rights subject 
only to their not being repug¬ 
nant to the teachings of Islam« 


(s) to gradually destroy the 
separate entity of the mino* 
riiy oommnnity ; 

(ii) to exterminate it physi* 
oally by means of graooid6;or 
(*si) to allow them to exist, 
as untouchables. 

All these three methods 
have been and are still being 
largely employed by national 
states all over the world. 
Muslims of India are now hav¬ 
ing a very bitter experience of 
this solntion of minority 
problem. 


{6) Whatever rights are 
actually granted to the mino¬ 
rity under a national state, 
depend on the sanction of the 
majority. Thus the fate of 
the minorities depends on 
the whims and caprices of 
the majority who always 
has the power to curtail them 
and even to deprive them at 
will of even the fundamental 
human rights.^ 


1. Uenoe tbo word **Z*mmi'* wiiioh litorally meens "^gusrsstesd.^* 

2. Foreign reviewers end oritios bsve perbiculerly oritioitsd this Uisess* 
eiuu ov'cr the approeoh end policy of a national state and beve 
described ii es inecourate end oven '^burlesqne.** 


[OvslA 



Sight* e/ Jit l*lm»ic BtaU ^ 

Theieftre poiati of diaticotion ahtflr Tory cl«*rly how 
Islam treats iti non-Mo»Iim nibjwt# nd how a national atata 
treats its racial and oaltural minorities. K these dIstinotiMia 
are ignored, one cannot escape falling a prey to many a mis¬ 
understanding doe to the hypocritical pretensions of the 
present-day national states of granting equal rights to all 

But this eriUeisa of tbolts is totally unfoandad. The description 
of national minoritiaa given by th* author is based on most authentic 
sources. We vould refer the learned crities to see C, A. Macnrtne\. 
No«»onal Slols* aad Natitnal HUnorifUt. wherein the author, on unhn- 
penohable evidence, describes the fate of national minorities ir. 
nfitton»l states. Heobeerree: 

"A aational state end nations) mineritiea are inceropaliW^'. 
Where fate has pot a natianally eoneeiaoe mioarity in a st?ite, tlmro 

are only three poMible eolatioM and (altbaugh few government br- 

lieve this) foreible denetioaaUaation ie not one nf them. Perhaps 
/OttfM sAwld 6e eeaa^ed p*ye<eal $tau^Kt»r : bu^aIihoht9^ (M9$jff€eiivi 
of all rimedtee U 9Ul( in eopue in c^untn$ 0 » it shall not be di*. 

cursed here. The three poeeiWUiiee wbioh ean ba considered are i 
either the theoretioal basis and exisitiog populations may ho loft 
untouched, but the frontfers may be revised in such a way as to leave 
the alien elemente outeide them ; or the base# of the State may be 

retained, and its fronUere left iotae^ bot the mmorities may be olU 
rainated by emigration (perhaps through exchange of populatian); oi 

thirrlly, existing population and frontiere may be retaiurd. but the 

basis of the State may be altered-** (P- 

This is the theoretical position, but in practice, the second (i.e.. 
elimination by migration) and the fourth (r.e.» physical extermination) 
remedies have usnaUy been adopted. An idea of the position of mino¬ 
rities can be had from the following extract from the ab!)ve.quotea 
book of Prof. Macartney who aoied as Secretary to the Mmoritioa 

Coranflttee of the League of Natione : 

*‘Tho minorities say 5 Our obarter of liberties Is thus bletanily in¬ 
adequate. It represents only afraeUon of our minimum needs. But 
even these have been made a dead letter, our Goveromenta havo vio- 
iBtod their trn*ti*.«g»in And BgiMn. They have deprived u8 of our 

land, our schools, our churcbea. and the League liaa let tiiern do it. It 

hea winked ot flagrant violation! of the Treaties. It hai put ue off 

with mealy-mouthed resolutions about our duties...The mere fact 

[Oonid. 
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ottiseiu of the Stete on paper oo the one hand and leaTing none 
of them nnriotated in practice on the other. 

We sow reyert to the problem under coneideration^ 

II 

THE CLASSIFICATION OF NON-MUSLIM 

CITIZENS 

The laiamie Shari*ah dividea its dob- Muslim citiaens into 
three categories, viz, 

(a) Those who become the eubjeota of an Islamic State 
under some treaty or agreement; 

(t) Those who become its subjects after being defeated by 
the Muslims in a. war, and 

(c) Those who are there in the Islamic State in any other 

way, 

So far as the general rights of non»Muilims (i.e., the funda* 
mental human rights) are conceroed» all are treated alike. 

that from the inau^ut^atioa cf the Loagua procedure up to February 
1031 no less than 52^ petiiiona had boon submitted to the League 
(excluding tho^e submitted under the Upper Silesian prooedure) 

indicate no l.r; Ity state of things.It is. moreover, notorious that 

certain of the minoritiea whose case has been the most dismal have 
been afraid to petition the League at «U for fear of incurring reprisals 
...the subject-matter of the petitions which have been received ranges 
from comporalively trivial cases of insulting words to cases of rap¬ 
ing, torture and murder ; from injustices inflicted on individuals to 
the systematic oppression of coramuniUes hundreds of thousands 
and even millions strong (pp. 3S1-3S4). 

The author admits in clear words that t 

‘‘Generally speaking, iba fate of minorities has been one of suffer¬ 
ing. Almost every state has oommitted, and every minority suffered 
under, flagrant violations of the Minority Treaties, And these have 
boon committed, to all intents and purposes, with impunity," (p, 
300). (Emphasis mins) 

Other authorities can also be quoted in support of the bitter facts 
presented abov^ffdilor. 
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HoweTOr, thd mpeotire iiutraetioiu reUtiDg to the first two 
groups being slightly differeot from esob o^er as well as from 
those ooneerniog the third gronp» we propose to deal first with 
the speeiflo inatmetioDS reletiog to groups (a) end (&) before em- 
barking upon a disoassiaa on the general rights of all Zimmis, 

^^Coutractees** 

For those who accept the hegemony of an Islamic State 
without or eren during a war, and enter into a specific contract 
with it. Islam prescribes that all matters relating to them 
should invariably be decided in accordance with tho terns pf 
the treaty or agreement. To offer generous treatment to oppo¬ 
nents in order to persuade them to lay down arms and th^m to 
throw them overboard, is the everyday practice of all the so* 
oiled civilised nations of the world ; but it militates asrainst 
the injunctions of Islam which cannot brook such deception. 
Islam considers such feats of strategy as fraudulent and mean 
nnd prohibits them totally. It enjoins that once the terms have 
been settled with any group or community, they must be fully 
adhered to, even if they seem to be distasteful later on, Mus« 
liffis are bound by their faith to abide by them and to carry 
!hem out in letter and spirit. The Holy Prophet (peace bo on 
him) has clearly enjoined : 

“If you fight against a people and overpower them, and 
they agree to pay a fixed indemnity or annual revenue 
(hhoraj) to you in order to save their lives and 111930 of 
tlieir progenies, then do not take 0 penny more than tho 
fixed amount, ber.*ase that wilt not bo valid. 

ft 

“Beware ! whosoever is cruel and hard on such people 
{i.e.j “contractoes’') or cortaiU their rights, or burdens 
them with more than they can endure, or realise anything 
from them against their f.*e«-wiJl. / shall myself be a 
complainant ayainst him on the Day of Judgement.”^ 

1. Relatdd by Abu Da*iid, The Book ofJihdd, 

2. Ibid. 
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TbMe injuno liors rf the Holy Propfaet (petoe be on him) 
oleerly end unembignously proeleim thet no arbitrary change 
or alteration is permissible in the terms and conditions of any 
agreement that is entered into with the Neither can 

the amottnt' of their annual lery be arbitrarily increased nor 
their lands and their buildings be conBscated against that agree* 
rnent. Besides that they cannot be anbjected to undue and harsh 
treatment and their religion and their personal law shall remain 
immune from state interference. Their IiTes» honour and pro* 
perty are as sacred as those of the Muslims. Their rights cannot 
be curtailed, nor can they be tyrannised. They are not to be 
deprived of their lawful belongings, nor made to bear a burden 
which is beyond their capacity* 

Thus, in the case of the contracted non* Muslims the fnnda* 
mental principle is that the relations between them and the 
Islamic State shall be baaed on the terms of the agreement. As 
such no specific laws have been formulated by the Muslim 
jurists in regard to the treatment to be meted out to tbem 
except laying down the general rule that soob DOD*Moslims 
^ould be treated according to the terms of the agreement or the 
treaty that might have been entered into* Imam AbQ Yeosnf^ 
writes: 

We shall take from them only what was mutually 
fixed at the time of peace^mi^ing. All terms of the treaty 
shall be strictly adhered to and no additions would be 
permitted.*'* 

The ^'Couquered** 

People who continue to fight against the Muslims till they 

1. 1mm Abu Youauf wm one of the greetwi JurisU of iBlam. Ho wee 
the Chief iTueUoe of the Abbaaid empire during the reign of Herun 
^•Rashid. He was the chief dieoiple of the groat legiet, Imam Abu 
Hanifa and he has been regarded, throughout Ifiisl^rQ hi^toir. " »n 
authority on Muslim Law. Hie great work* Kitab al^Kham) is counted 
as one of the souroe-books on the Henafite law.-^^^ditof. 

2. Abu Yousuf, Kif<tb aUKharoj, Oairo« p. 86. 
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are overpowered and lay down arms only when Moslitn armies 
hare entered their cities and towns as conquerors, come under 
this second category. When such people are made Zimmis, they 
are given certain epeoifio rights, details of which can be found 
in all the standard books on this sabjeot. Here we state briefly 
all those relevant injunctions on this point, which explain the 
constitutional status of Zimmis belonging to this category : 

(а) As soon as the State aecepta Jizyah from them, it be* 
comes the obligatory responsibility of every Muslim to 
protect their lands and properties and their life and 
honour. The acceptance of Jizpah establishes the sanc¬ 
tity of their lives and property, and, thereafter, neither 
the Islamic State nor the Moslim public have any right 
to violate their property, honour or liberty. ^Umar, 
the second Caliph, clearly enjoined Abfl *Ubaidah, the 
Commander-In-Chief of Islamic armies, as follows: 

'^The moment you accept Jizyah from them you forego 
the right to take liberties with them or with their 
properties.*’ 

(б) After the agreement the Zimmi$ continue to enjoy the 
ownenhip of their properties and their heirs have full 
rights of inheritance in it. They possess full power of 
sale, transfer, grant and mortgage in respect of all such 
properties and the Islamic State has no right to dis* 
possess them of any of these rights. 

(c) The amount of Jiz^ is to be fixed in aooordanoe with 
their financial position. Those who are rich have to 
pay mote, while those who belong to the middle class 
pay lees, and the least amount is charged from the 
poor class. Those who are destitutes and do not have 
any fixed source of income or depend on others for 
their livelihood, are completely exempted. No fixed 
amount has been prescribed for Jizyah, and it has been 
enjoined that only that much should be taken which 
does not involve undue hardship in payment. Caliph 
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^Urnar in bit timep fixed the amounts whioh wero equi* 
Talent to rupee one^ per month for the rioh people, 
fifty paisas per month for the middle classes and only 
, twenty-fire paisas per month for the poor. 

(d) Jizfah is leried only on those who hare actually 
fought against Muslims or who are able-bodied and can 
participate in a war against Islam. Noncombatants like 
womea» children, lunatics, blind, lame, age>Btrioken or 
phyrieaHy disabled persons are exempt from Jizyah. 
Similarly the clergy, the monks and the seryants of the 
monasteries ste exempt therefrom.^ 

(c) Muslims do ha?e right to confiscate the places of 
worship in such towns as hare been taken by storm. 
But to forgo this right willingly and to allow such 
places of worship to remain intact as a gesture of good 
will, is generally held to be more pious. Is all the 
countries conquered in the days of Caliph *Umar, not 
a si ogle place of worship was eTcr desecrated or inter* 
fared with. Abfi Yousuf writes : 

•'All such places of worship were left as they were. 
They were neither rated to the ground nor were the 
conquered depriTed of their goods or property*'.^ 

Ancient places of worship are neyer permitted to be des¬ 
troyed. 

Ill 

GENERAL RIGHTS OF THE ZIMM18 

We will now discuss those rights of the Zimmis whioh cover 
all the three groups categorised above. 

The blood of a ZiTnmi is considered as saerc^d as that of a 


1. A rupee ie approximately equal to 4.S penoe and ihero are luO paisas 
in a Bupee.^gdi^of. 

2. Seei Kamaluddin Ibn Hamruam, Fa4h al^Qadir and Aba Youeuf, Kikth 
qI*K harxkj, 

3. Ahe Yousuf, Ibid. 
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Muslim. If a Muslim kills » Zimmi, retribution and restitution 
will bare to be made just as for killing a Muslim. A Muslim 
killed a Zimmi in the days of the Holy Prophet (peace be on 

him). 

Tho Holy Prophet ordered hit exeoQtio& ttying i 

“I am responsible for obtaining redress for the woak”.i 
In the days of Caliph ‘Umar a person of the tribe of Bakr 
bin Wa'il killed a Zimmi of Hirah. The Caliph ordered that 
the murderer bo handed OTor to the kith and kin of the deceas¬ 
ed. This was done and the suoceosors of the deceased executed 


During the reign of ‘Uthman, the third Caliph, an order 
was issued for the execution of Obaidnllah, son of Caliph Umar 
because he was said to haTS killed Hnrmutan, the assassin of 
•Umar and the daughter of AbQ Lulu under the impression that 
they had conspired to murder hie illustrious father. Both of 
them were ZimmU. 

In the days of ‘Ali, the fourth Caliph, a Muslim was accus¬ 
ed of murdeiing a Zimmi. The charge being prored, ‘Ali 
ordered the execution of the Muslim. The brother of the de- 
ceased submitted, howerer. that he had forgiven him. But 'All 
was not satisfied and that perhaps the people had threatened 
him. It W6f only when the brother of the deceased Bought 
pardon for the murderer, persistently insisting that he had 
received the blood-money and that the deceased would not 

return to life by the execution of his murderer, then and only 

then did ‘Ali gave his consent to release the murderer and said : 

“Whosoever is our Zimmi Us blood is as sacred as our own 
and his property is as inviolable os oUr own property.” 

In another reference, ‘AJi io reported to have said : “They 
have accepted the position of Zimmis on the explicit under¬ 
standing that their properties and their lives will remain sacred 
like those of ours, i.e., oAhe Muslims)”. 

That is .why the Muslim jurists have inferred that if a 

^ 1 


t, Shaukanij NaU al-Aui<iK 
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Muslim, even unintentionally, kills a Zimmi, similar compensa¬ 
tion must be paid as is fixed in the case of the unintentional 
murder of a Muslim. 

Zimmis and the Criminal Law 

The Penal Laws are the same for the Zimmis and the 
Muslims and both are to bo treated alike in this regard. The 
Zimmia are subjected to the same penalties as are the Muslims. 
Thus, for instanee, whether, it is o Zimmi who steals or a Mus¬ 
lim. the hands of the thief will be chopped off in both oases. 
Similarly, whether it is a Zimmi or a Muslim who levels an 
unproved charge of adultery against any male or female, the 
same punishment would be meted out to both. The punishment 
or adultery is also the same in both oases. In the matter of 

drinking wine, however, the Zimmia are exempt from punish- 
ment.t 

Civil Laws 

The Civil Laws, too, are the same for both the Zimmia and 
the Muslima. There is thus oompiete equality between them in 
this respect. In fact, this was exactly what ‘Ali meant when 
he said that their properties are as sacred as are the properties 
of the Muslims. A natural corollary of this equality of status 
is that whatever restrictions are plaoed on the Mnslims under 
the Civil Laws, the same are applicable to the Zimmia 

Whatever objects, forms vad means of trade are prohibited 
for the Muslims, the same are also prohibited for the Zimmia. 
For instance, interest is unlawful {haram) for the Muslims and 
similarly it is unlawful for the Zimmia. But in the oase of 
drinking wine and eating pork the Zimmia are free to take 
them. They can prepare, drink and deal in wine and they can 
also rear, eat and sell pigs. Not only that, if any Muslim harms 

1. According to Imam Malik* the Zimmit are exempt from the punish¬ 
ment for adultery also. H© infers this from the decisions <?f ‘Umar 
and ‘All which lay down that if a Zimmi commits adultery his case 
ebould be referred to hie co-reUgioiiiBt8« 
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or destroys their liquor or their pigB, he will be made to pay 
compensation for that loss* Aecotding to the Dnrr aUMukhtar : 

‘‘If a Muslim spoils the wine of a Zimmi or harms his pigs, 
he will have to pay for them**.^ 

Protection of Hodoqt 

To assault, injure or abuse a Zimmi or even to backbite 
him is considered just as immoral as is doing such things io 
respect of. a Muslim. According to tfae'Islamio Law : 

“It is imperative for Muslims to refrain from causing in- 
oonven'enee to a Zimmi and to baokbite him, for backbiting .a 
Zimmi is as much prohibited as is to backbite a Muslim'^^ 

The lD?iolability of Gasrsotees 

The responsibility which Muslims take upon themselves in 
respect of ^non<Muslims, has an abiding value and they are not 
permitted to break the bond. But the Zimmis bave» on the 
oontrary, the right to renounce it as and when they like. 
According to the Muslim legists, so far as Muslims are oonoern- 
ed. the responsibility of Zimmis it once accepted becomes obli* 
gatory and it cannot be forsaken. But for the Zimmis, it is 
discretionary, i.s., if they desire to forego it, they can do so.® 

A Zimmi may commit the greatest of crimes and yet it 
will not disqualify him from being treated as a Zimmi, Eren 
if he refuses to pay the Jizgah or kills a Muslim or abuses the 
Holy Prophet (peace be on him) or attacks the honour of a 
Muslim woman, he will not be considered to have lost bis fight 
of protection. He will only be punished for the crime he com¬ 
mits but he will not be declared a rebel, nor deprived of the 
privileges accorded to him as a Zimmi, There are only the 

1. Alauddia, I>utr al-Mukhtar. It is ui authcatio oolleotioQ of the 
jadgments JaUoas (verdiots^ of the Hanafi aohool of thought.^ 
Sdiior, 

2. Durr dl*Mukh$ur. 

3. Alttuddin Abu Bakr biu 6a<ud ol-Kasdnl. Baddi* al'Sandi *; a source¬ 
book of tho Hanafi school of Islamic Law.— 



286 The hUmic txM ai^ Oon^iiuUon 

following two crimes which deprive the Zirnmie of tiioii right 
to proteotioD^ namely : 

(1) When they lea^e the Muslim State ud go 07 ^ to iti 
enemies, and 

(2) When they openly revolt against the State and try to 
overthrow it« 

Personal Law 

4 

All personal matters of the ZimmU are to be decided in 
accordance with their own Personal Law* The corresponding 
law of Skari'ah are not to be enforced on them* If anything 
is prohibited for the Muslima in their Personal Law bat the 
same is not forbidden to the Zimmii by their religion, they 
will have the right to ase that thing and the courts in the 
country will decide their cases in the light of their Personal 
Law. For instance, marriage without witnesses and without 
fixation of Mehr (dower money) or marriages within the period 
of *ldd<Ui^ or marriages in contravention of consangoinity, if 
permitted in the Personal Law of the Zifnmi$y will be allowed 
to stand. This has been the rule of. all Muslim Governments 
since the days of the early Caliphs, *Uinar bin' *Abd at-^Asiz 
once asked for Jaltca in this respect from Hasan al-Basri, 
saying : 

*'How is it that the Caliphs left the Zinmie free in the 
matters of marriages regardless of consanguinity and in the 
matters of drinking wine and eating pork V* 

Hasan replied : 

•‘The Zimmie accepted to pay Jizyah only because 
they wanted to be free to live in accordance with their 
own Personal Law. You have only to follow what your 
predecessors did. You are not to deviate or to innovate'*. 
But if from amongst the Zimmie both the parties request 
that their disputes be decided in the light of the Islamic 

l. This period is normally four mouths »uU tea days, la the ease of pre« 
guauoy, it oxieods to and exp^l^es ou doHwry. 
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Shari‘ah, the IslMiio Cbnrte will enforee the Bkari'ak on them. 
Further, if in a matter of Ferecmai Uw. one of the partie. « a 
Mnelim. the case will have to be dealt with in ao^*«-a with 
the lelamio 3hari‘ak. For inetanoo, if a Chti*ti» womte 
marriea a Muslim and beeomes a widow, she cannot ^ 
ed to marry until the e,piry of the full period of Idd^. H 
Bbe does so. sttoh a marriage would be regarded as null and 

▼oid.^ 


BdiglMtf VJJM 

The Islamic Law and praotioe regarding the public perfor¬ 
mance of religious rites and communal festirals by the Ztmmta 
ere equally generous. In their own towns and cities they are 
allowed to do so with the fullest freedom. In purely Mnslun 
habitations.* bowener. an Tslamie QoTernment has fall discre- 
tion to put such restrictions on tbeir obserTance as it deems 


necessary. 


In it Is said ; 

"In looalitiss not ooTsrsd by the term 'pnrely Mnelim 
habitations’, the Zimwi# will not be stopped from selling 
wine or pork or from taking out processions of the Cross or 
from blowing cooehes, although the number of Muslim in- 
habitants therein may not be negligible. These matters 
will, bowerer, be considered objectionable in ^ 

places which may be termed as 'purely MusUm habitation 
U.. those where Friday and '« congregations are held . 

"Regarding acts which are prohibited by their codes 
*l 80 for instance adultery, they are to be restrained from 
oommittiag them oyen within the limits of their own towns 

ftXid habit ft tiou 


r: rr 
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And even in purely Muslim cities and towns, they are only 
restricted from taking out public processions of the Cross and 
of the idols and from openly blowing conches in the markets 
and along the roads. Within the boundaries of their own places 
of worship, they can perforin all these rites and no Islamic 
GoTernment will interfere therein.^ 

Places of Worship 

Even in purely Muslim areas, the non-Muslim places of 
worship built in the past are not to be interfered with, and if 
they are damaged or destroyed, the Zimmis hav^e the right to 
rebuild or repair them. But they are not entitled to baild new 
places of worship in these areas. In places which are not purely 
Muslim area, there is no such restriction on them. Similarly, 
in those cities and places which may ha^e preTiousIy been 
parely Muslim areas, but hai^e oeased to be such areas and 
where Friday and *Jd congregational prayers and enforcement 
of hudud are no longer in rogue, the Zimmis can build new 
places of worship and demonstrate the performance of their 
religious rites,^ 

Ibn ^Abbas has said : 

'^In towns founded by the Muslims^ the Zimmis hare 
no right to build new places of worship or to blow oonohes 
in the market or on roads or to sell wine or pork openly. 
But in cities originally established by noa-Muslims and 
only subsequently conquered by the Muslims, the right of 
the non •Muslims will be decided in accordance with a treaty 
and it is obligatory on the Muslims to abide by it’’.^ 

Concession in the Realisation of <lixyah and Kharaj 

The use of riolence and coercire methods in the realisation 
of Jiyz(th or Kharaj is prohibited and kindness and benerolenoe 
are enjoined in this respect. It is also forbidden to impose 

1. Sharah al'Sijfaf aUKabir, Vol. Ill, p..261. 

2. Baddi*. Vol. VII, p. U4 ; Sharah <il-8iyar ahKabir, Vol. Ill, p. 567, 

•i. Abu Youflus, Kilab nf'^KkarttJp H8. 
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amounts which may be beyond ih^ means. Caliph *Umar bad 

clearly ordered that they should not be made to pay more than 

what they could actually afford A 

And eren for that are not to be put to any undue incon* 

▼enienoe. Thus, their properties cannot be auctioned in case of 

failure to pay Jizyah. Oaliph ^AH himself directed one of his 

goTernors not to auction or sell their apparel or cattle for the 

realisation of Kharaj.^ On another occasion he gave the 

following instruotioQS to one of his governors at the time of 

deputing him for his office : 

**Their winter and sumoier apparel, their utensils and 

agricultural implements and their cattle should not be sold 

to realise Kkaraj, nor should anybody be beaten or kept 

standing in the sun, nor should any of their properties be 

auctioned for this purpose. Now that we have been made 

their rulers we should treat them with mildness and 

leniency, If you disobey these orders of mine, God will 
take you to task for it, and if 1 learn ef your disobedienoe, 

I shall remove you from offiee’^^ 

In the realisation of Jizyah also, every form of coercion is 
strictly forbidden. In his ^directive to Abfi *Ubaidah, the 
Governor of Syria, Caliph *Umar said that Muslims should not 
be permitted anyway to harm the Zimmie or put them to in¬ 
convenience or illegally deprive them of their properties'.^ 

When, during his journey to Syria, Caliph *Umar learnb. of 
governor’s punishing the ZimmU for non-payment of Jizydh, ht 
said : 

‘'Do not chastise them, for if you do so, God Almighty 
will do the same to you on the Day of Judgment".^ 

Hisham bin Hakam found a Government officer punishing 
a Qibti for failure to pay Jizyah by making him stand in the 

1. Ibid.f pp. 32. 

2. Fath al^Bayan, Vol, 4, p. 93. 

8. Abu Yousuf, Kitab aUKharx^, p. 9. 

4. Ibid.y p. 82. 

5. Abu Yousuf, Kitab al^Kharaj p» 71. 



290 Tht lAmic Law and OonHiMion 
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0 tin. He scolded him and Mid t 

have heard the Prophet (peace be on him) saying 
that Ood will chastise (in the Hereafter) thoae who chastise 
human beings in this world’ 

In regard to the defaulters of Jizyah, the Maslim Jorists 
hare permitted the awarding of only simple impriaoQmMt as a 
oorreotire measure.^ 

Those Zimmia who become banlcrnpt, are not only 
exempt from the payment of Jizyah, but are entitled to 
help from the BaU al*Mat (State Exchequer). Ehalid bin 
Walidt in hia famous ^^Oorenant of Peace’* girmi to the 
people of Hirah, wrote : 

"I hare stipulated that if any one of them becomes 
unfit to work on aoeeunt of old age or some other cause, or 
if anyone who was formerly rieh becomes so poor that his 
co-religioKUSts hare to support him by giring him alms, 
fueh persona will be exempt from paying the Jityak and 
they, together with their dependente, will be helj^ from 
the Islamic Treasury {BaU ai-ifol)”.’ 

Once Caliph ^Umar noticed an old Zimmi begging in the 
streets. Eto ashed him as to the reason for doing so. The 
Zinmi replied that he did so in order to be able to pay the 
Jizyakt whereupon the Caliph exempted him from its payment, 
sanctioned a pension for him and direoted his Treasury Officer 
in the following words : 

*'By God, it is undoubtedly not just that we derire 
benefit from a person in the prime of hia youth but leare 
him to beg in the streets when he is stricken with old 
age”.* 

Pnring bis journey to Damascus, Caliph *Umar ordered 
the fixation of pensious for the inralid and the aged Zimmiafi 

1. Abu Kiiab aUKhuroi, Buab v>a al-Imarah, 

2. tbid., p. 70. 

3. /Wd., p. 85. 

4. Ibid., p. 72 ; Fath al-Qadir> Voi. 4. p. S73. 

5. Fu/uh at-Buf-dan (Guropeait edition), p. 129. 
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If any Zimmi diM le*Ting sn-Mn of Jizgak, thoi® arreaw 
oaonot be mdleed fiom the pioper^y be b*® left nor een they be 
olaimed from hia suooeMon. Aba ¥oiiraf writea : 

“If eoy Zimmi bee to p*y Jizgak end diea before pay¬ 
ing it, aeme will not be realisable from bis aseoeeaora 
Dor from the propety left by him**.* 

Trade Tax 

Zimmi tradera aUo have to pay a trade-tax aa ia charged 
from i*e Muaiim tradera on teade goodi of the value of 200 
dirioew or aiore «w if they own 20 i»»<k«oi8 or more of gold.* 
No doubt, ia the beginning, the JuriaU levied 5% trade-tax on 
Zimmi batineaa-men wheroaa only 2i% wae realised iron the 
Mualia trader*. Thia waa, however, not on the baaia of any 

Qur’anie injonetlon but solely on the eiigenciea of time. The 

poaition waa that Muslima had bew aoetly hoay in the defence 
of the country end buaineaa had almoat entirely paaaed into the 
hands of the Zimmi$. The tax waa reduced ia the eooe of 
Mi^ia tradera Mly to encourage and protect them from HDdae 
oompetition. 

Exemptiaa bom Military Service 

ZimmU have been exempted from military duty, beoaase 
the defence of State againat its enemiea haa been made the roo- 
ponaibility of ita Mualim population only. Evidently only - 
thoae people who believe in the baaic ideology of the State 
ainoerely can and should fight for iim protection. Agaih. only 
tlM believers* in that ideology can bo expected to honour the 
moral principles which have boon prescribed by Islam for wm- 
fare. Others can fight for it only as mercenaries and, conae- 
quently, they cannot be expected to observe the Islamic ethical 
code in the heat of the battle. Those are the main reaoone 


1 . Abu Yousuf. Kitab aUKhani. p. TO ; Al-Mabaut, Vol, X, p. 81. 

2. /6W.,p. 70. But this oeiliug for trade goods t» ownership can be 
revised. It was Hxed with respect to the conditions prevailing at. the 

timor 
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why the Zitnmis have been exempted from military service and 
have only been enjoined to pay their monetary share in the 
defence of the State. Jizyah is thus not only a symbol of 
loyalty to the State but it is also the oontributory compensa¬ 
tion for exemption from military service, and that is why it is 
imposed only on males, capable of military service. When¬ 
ever Muslims are unable to protect the Zimmis, the Jizyah and 
Eharaj that might have been realized from them, have to be 
retnrned.l At the time of the battle of Yurmuk, when the 
Romans gathered huge armies to fight against the Muslims and 
the Muslims had to forego their ooonpation of most of the towns 
of Syria in order to concentrate at a single point. Abu ‘Ubaidah, 
the Commander-in-Ohief, ordered his subordinates to return the 
Jityah and the Eharaj already realised from the Zimmis and to 
inform them that as the Muslims were unable to protect them, 
they were returning whatever they had realised from them. It 
need hardly be added that all officers promptly did so. Balazuri, 
describing the reactions of the ntm-Maslim popolation of these 


1. For a detailed disousslon on this aobjeot refor to s Mabnit, Vol. X, 
pp. 76-79 ; Badaya, Xttot Kaifiyal Qinnat al-Ohanatm and 

Saab at^ityah ; Fath at-Qadir, Vol. IV, pp. 827.28 and pp, 368-70. 

It shonld, however, be remembered that if the Zirnmit offer their 
services voluntarily in caso of war, the persons doing so will bo ex- 
emptod from payment of Jityah. Furthermore, the faot that should 
also be kept in view in this respeot is that the obnoxioueness that the 
non.Muslims generally feel by the very mention of the term Jizyah, 
is the result of persistent, baseieee propaganda that the antagonists 
of Islam have been oarrying on for the last so many centuries. As a 
matter offset there is absototoly no basis for this feeling. Jieyah is 
the consideration for the protection and tho safeguard of their rights 
that an Islamic State guarantees to the uon-MusUma. Then, this is 

i-ealised from the able-bodied adult male.= only. The people who mis. 

ohievouBly call i*‘a fine for not accepting Islam’, oan be pertinently 

asked : what name will they give to Zaka which is charged from all 

adult Muslime-males as weU as fismalcs-and the rate of which is 

much h.gher (h.-tn thu( of Jisyah t Is that the -fine for accepting 
Islam’t r » 
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towns, writes that when the Unslims refunded the amounts of 
Jizyahin Hums, the people unanimously declared : 

*^We prefer your OoTcrniaent and its keen sense of 
justice to the cruelty and injastice of our own co-religionists 
and we are not going to allow thoir agents to enter the 
gates of the city unless we are orerpowered by them’’.^ 

IV 

MUSLIM JURISTS AND THE ZIMMIS 

In the foregoing pages we have briefly discussed the details 
of some of the laws which were adopted to protect the rights 
and privileges of non-Muslims in an Islamic State. Before 
proceeding further we wish to stress that under all Muslim 
governments since the days of the Righteous Caliphs, whenever 
any injustice were perpetrated on the Zimmis, the Muslim 
Jurists stood up with one voice to champion their cause and 
they emphatically condemned all such acts of high bandednesa, 
A well-known event of history is that the Umayyad Caliph 
Walid bin 'Abd al-Malik had forcibly incorporated a portion of 
a Cathedral in Damascus into bis mosque. When ^Urnar bin 
' Abd al-^Aziz became the Caliph, the Christians reported this to 
him and he at once wrote to the governor of the province to de¬ 
molish those portions of the mosque which stood on the land of 
the Cathedral and to hand it over to the Christians^^ 

Walid bin Yazid, fearing a Roman attack, bad exiled the 
Zimmi of Cyprus to Syria. Muslim Jurists and the Muslim 
public protested strongly against the measure and condemned it 
as a great sin ; so much so that when his son Yazid bin Walid 
became Caliph, he had to send back all the exiles to Cyprus, for 
which he was highly praised both by his friends and foes. 
Isma'il bin ^Ayyash has mentioned this. He says : 


1. Futuh aUBuldan (Europoan sd.), 1S7, 
S. Z&td.p. 132. 
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‘^Hnslims in general dieaooiated themselres from thia 
act and ail well-known Jurieia declared it to be a great sin. 
And when Yasid bin Walid became Caliph and sent them 
baek to Cypma, kfoslima generally approred of it and 
praised him for being just and good**«^ 

Balaaari tells ns that cnee some of the hill tribes of Lebanon 
rose in reTolt against the State. Thereupon^ the governor, Saleh 
bin *AIi bin * Abdullah, despatehed an army to omsh it and the 
army put all the male combatants of the revolting band to 
death. As for the oiiisens, he exiled some of them and allowed 
the remaining to live there. Imam Anta^i was alive in these 
days. When he learnt of it he reprimanded Saleh vehemently*' 
The following extract from the letter that he wrote to him 
speaks for itself: 

of the hiD^traots of Lebanon have been exiled 
and yon know the fact. Amongst them are men who had 
not taken part io the revolt. I fail to understand why 
common people should be ponished for sins of partisnlar in* 
diridnals and be deprived of their homes and properties. 
The Qnr’anlc injnnotloo is quite clear that ultimately every¬ 
body will have to account for his own aotions and nobody 
shall be held responsible for anybody else'a actions. This 
is an eternal and nnirersal injunction, aud the best advice 
therefore, that I can give to you is to remind you of one of 
the directives of God's Prophet (peace be on him) that he 
himself will stand up as oomplaioants against all such 
Muslims who are unkind to those Don-Uuslims who have 
mitered into an agreement with them and tax them beyond 
endorance”.^ 

History is replete with oountless instances of the same 
nature, which go to show that Muslim Jurists—the same people 
who are now-a-days called '*Hulia**—have always stood for the 
rights of Zimmie, and if at any time the rulers dared to be cruel 
to them, they well as all the 'Ulamd of the age invariably 

l. Fuhth p. 156. 

S. Ibid., p. 169. 
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stood up to defend the rights of the Zifnmts end to condemn 

4 

each action in the strongest poeaible terms. 

V 

ADDITIONAL RIGHTS AND PRIVILEGES 

So far we hare referred to those inalienable rights which 
must nscsssarilg be bestowed npon the Zimmis by an Islamic 
State, as they hare been eonferred upon them by the Islamic 
Shari'ai. Husiims are not entitled to curtail them in any way 
whatsoerer. They are, however, permitted to grant them other 
rights and privileges to an extent that is not repugnant to the 
spirit or the commandments of the SAari*aA. 

Here we attempt to lay down some additional rights that 
may be granted to the non^Huslim subjects of an Islamic 
State : 

(t) Pollileal BepreseBtailon 

Let us take the matter of elections first. An Islamic Govern- 
rnent Is an Ideological Government* Therefore it cannot afford 
to indulge In the deceptive measures which are commonly 
employed by secnlar national states with regard to the rights of 
national minorities. . The Head of an Islamic State is bound by 
law to conduct the administration of the State in accordance 
with the Islamic principles and the primary function of Shura 
(Council) is to assist him in doing so. It is thus obvious that 
those who do not accept the ideology of Islam as their guiding 
light cannot become the Head of the Islamic State or the 
members of the Shura (Conncil)* 

However, in regard to a Parliament or a Legislature of the 
modem coDceptlonj which is considerably different from the 
Shura in its traditional sense, this rule could be relaxed to 
allow non^Huslims to become its members provided that it has 
been folly ensured in the constitution that : 

(i) It would be tiof the Parliament or the Legis¬ 
lature to enact any law which is repugnant to the 
. ^ Qur’an and the SunnaA. 
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($0 Qur’an and the Sunnah would be the chief source 
of the public. law of the land* 

(lu) The Head of the State ot the assenting authority would 
necessarily be a Muslim. 

With these prorisions ensured» the sphere of influence of 
non*Muslim minorities would be limited to matters" relating to 
the general problems of the country or to the intmreets of 
minorities conoerned and their participation would not damage 
the fundamental requirements of Islam. 

It is also possible to permit the sitting op of a separate 
representatiTe Assembly for all non •Muslim groups in the 
cajpaoity of a Central Agency through which all the demands for 
their colleotire uceds may be submitted to the Parliament. 
The membership and voting righto of such an Assembly will be 
confined to noD-MnsUmt and they would be given the fullest 
freedom within its framework. Through this agency : 

(а) they may exercise the right to propose law in eonneo- 
tion with their Personal Law and the amendments 
thereto* All such proposals and amendments could be 
placed on the Statute*Book after receiving the assent , 

of the Head of the State ; 

(б) they may submit representationSi objections, sugges* 
tions etc., with the fullest freedom in regard to the 
general administration of the Government and the 
decisions of the Parliament. The Islamic Government 
would be bound to consider them sympathetically and 
justly ; 

(c) they will be allowed to raise questions with regard to 
matters relating to their specific groups as well as the 
problems affecting the State as a whole. A representa¬ 
tive of the Government may always be there to furnish 
replies to all such questions. 

(2)' Freedom of Expression 

In an Islamic State all ncm-Muslims will have the same 
feeedom[^of conscience, of opinion, of expression (through words 
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spoken and written) and of aMOoiation as tke one enjoyed by 
the Muslims themselres, anbjeot to the same limitations as are 
imposed by law on the Muslims. Within those limitations, they 
will be entitled to eritioiae the Goremment and its ofBciala, 
inoluding the Head of the State. 

They will also enjoy the same rights of orltioising Islam as 
the Muslims will ha^e to oritioise their religion. 

They will likewise be folly entitled to propagate the good 
points of their religion and if a non-Muslim is won over to an* 
other non-Islamio oreed there oan be no objection to it. As 
regards Muslims^ none of them will be allowed to change creed. 
In ease any Muslim is inclined to do bo, it will be^ he who will 
be taken to task for such a eondnot and not the non'-^Muslim 
Individual or organitation whose influence might have brought 
about this change of mind. 

The Zimmit will never be compelled to adopt a belief 
contrary to their consoienee and it will be perfectly within their 
oonstitutioual rights if they refuse to act against their con¬ 
science or creed, so long as th^ do not violate the law of the 
land. 

(3) Education 

They shall n 'irally have to accept the same system of 
education as the G ernmsnt may enforce for the whole country. 
As regards religio education, however, they will not be com¬ 
pelled to study li m, but will have the right to make arrange¬ 
ments for impart g knowledge of their own religion to their 
children in their own schools and colleges or even in the 
National Universities and Colleges. 

(4) GoTemment Service 

With the exception of a few keyposts all other services will 
be open to them without any prejudice. The criteria of compe¬ 
tence for Muslims and non-Muslims will be the same and the 
most competent persons will always he selected without any 
discrimination. 
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A list of keypostB cam be easily drawn up by a body of 
experts. We can only su^^gest as a general principle that all 
posts connected with the formulation of State policies and the 
control of important departments should be treated as keyposts. 
In every ideological state, such posts are invariably given only 
to such persons who have the fullest faith in its ideology and 
who are capable of running it according to the letter and the 
spirit of the ideology. With the exception of these keyposts, 
however, all other posts will be open to the Zimmis, For 
instance, nothing can debar them from being appointed as 
Accoantant^General, Chief Engineer or Postmaster-General of 
an Islamic State. 

Likewise in the army, only the posts relating to actual war- 
fare should be treated as keyposts, while other appointments, 
not directly connected with the oondact of war, can be thrown 

open to the Zimmis. 

(5) Trade aod Professioo 

In an Islamic State, the doors of industry, agriculture, trade 
and all other professions are open to all, and Muslims have no 
special privileges over non-Muelims in this regard, nor are the 
non-Muslims debarred from doing that Muslims are permitted 
to do. Every citizen, be he a Muslim or a non-Muslim, enjoys 
equal rights in the field of economic enterprise. 

VI 

THE LAST WORD 

It 18 neoeisary to ©mpha8i»o bofora oJosing the dieoussion 
that an Islamic State ie bound to give to the non-Muslim citizens 
whatever rights Islam preseribes or permits, regardless of what 
rights and privileges are givwi to or withheld from Muslims in 
the neighbouring or other non-Muslim states. Islam does not 
believe in the fact that Muslims should draw up their social or 
economic policies only with reference to the policies of non- 
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Mualims, nor does it tolerate that if noii*MusIima act unjustly, 
the lyiuelim states should make thoir innocent non-Muslim sub¬ 
jects the Tiotims of wrath and rengeanoe. Islam baa its own 
definite and! clearly-defined ideology and Muslima have to 
observe its code to the best of their ability. Hence, whatever 
we give, we shall give with an open heart. Moreover, the rights 
conferred upon the non-Muslima by the lalamio State shall not 
be simply meant to adorn the statute-book but it shall be 
the duty of the State to translate them into actual 
practice. 

It is hardly necessary to stress in the face of the above 
facts that the establishment of an ideological Talamic State is 
the greatest guarantee for non-HusHms in Pakistan. Then, and 
then alone, can that vicious circle of injustice be broken whlob 
Is unfortunately going on in India with full vigour. And only 
Id this way can Pakistan become the harbinger of truth and 
justice and show the right path to India also. The pity, how¬ 
ever, is that many non-Muslima of Pakistan who have been 
paying heed to distorted int^retations of Islam and have been 
erperiencing its perverted practice, feel greatly perturbed when 
they hear of the eetablishmeDt of an Islamic State in this 
country. Xot knowing the true facts, some of them start 
raising slogans that a Secular Republic like the one in Indie 

should be established in Pakistan. Is it not surprising that 
they insist on making an ezperimeut which has already borne 

bitter fruits in India ! Is that really something pleasant 
enough to be coveted ? And, would it not be more reasonable 
to try and test a system of life based on godliness, honesty and 
observance of unalterable ethical principles than to follow one 
that has been tried and found wuting 1 



Chapter 9 


The Problem of Electorate 


MUSLIMS in our country faayo always stood for 
Separate Electorate. It was uaJortunate that a 
question which was settled long ago, was reopened 
and as a result of political machinations it assumed 
great importance. Maulana Maududi discussed the 
pros and cons of the problem in an article which 
was published in 1955. The article is being giren 
in the following pages.— Bdifor. 



THE PROBLEM OF ELECTORATE 


T he continuouB dilly-d.Ilying with oonBtitution-making has 

started bearing 'fruit.*. And one of the ^ - 

find in the form of the hitherto existing problema defying 
attempts at their solution and an inereasing number of new pro¬ 
blems cropping up with the passing of time. 

Not only that the issues which had all along been tak«“ ^ 
granted as Ltled. are now being discussed afresh. The at^ 
Ltance in point is that of separate electorate 
now been sanctified by unanimity of Muslim opinion in this sub^ 

continent. But now it has entered the realm of 
debate, as certain groups from amongst the Muslims also 
expressed themselves in favont of the joint electorate. 

This, indeed, is a most deplorable state of affairs. But 

since the entire nation has to face it. the mere «« 

grief and pain will not suffice. What is needed is an objective 
Lalysis of the problem and an unbiased evaluation of the 

merits and demerits of the two systems of election and a ver¬ 
dict based on reason rather than sentimental slogans and 

political catoh-words. 

Some Pertinent Questions 

To oprive .t . -OP.--! ooool..ion, wo moot tote into 

consideration the following four questions : , . 

Firstly why were the Muslims so bitterly opposed to t^ 

during the British regime in the 

Sdo-PaliLn sub-continent when the Indian National Cong^ss 

J » n<T it on the basis of territorial nationalism 1 And 

T."c;o. ^ •“» f 

phich may make thorn ohmigo Ihoir deoi.ioa and aocopt thmg 
hey hatl opposed all along 1 
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Second]should oonaider quite .independently on the 
merits of the case, which system of election—joint or separate — 
is more suitable for a country whose population is composed of 
a number of elements differing from one another in respect of 
religion, culture and mode of social life 1 

Thirdly, can there be any practical consideration, any aub« 
stantial national expediency which may make the introduction 
of joint electorate desirable t What are the practical benefits 
that may accrue from its introduction and would they be accept* 
able to the people or not ) 

Lastly, what practical results are expected to follow in the 
wake of the introduction of the system of joint electorate and 
what are the merits and demerits of the system of separate 
electorate. 

The following is a brief discussion of some aspects of these 
pertinent questions: 

Why Now ? 

What the protagonists of joint electorate can say in regard 
to the first question is that the system of joint electorate was 
wrong and unacceptable to Muslims in undiTided India because 
they were a minority the Hindus who were in an orer* 

whelming majority, and thus they were bound to suffer if the 
system of joint electorate was introduced. But now Muslims 
are in a majority in Pakistan and the non-Muslims are a mino* 
rity and thus the system of joint electorate will be to the 
adrantage of the Muslims. 

The protagonists of the joint electorate cannot defend it on 
any other basis. This means that they hold sheer expediency^* 
as the criterion of right and wrong. 

A thing was wrong yesterday merely because it was detri¬ 
mental to Muslim interests, just because it was inexpedient. But 

today they are prepared, nay, ibey insist, to adopt it because it is 

. 

consistent with their alleged national interests ! 

No doubt, these people hare erery right to unreil their 
character and tbo working of the irown mind. But is it or waa 
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ifc ever the national mind of the Mnalims t Was this their line 
of thinking in pre-partition daye ! Di^ tte general Muslims 
minds move in these overt grooves f We are confident that the 
Muslims neither subscribed to this view in the past nor hold 
the view-point today. Our national psychology has neither 
been so corroded in the past nor is it by the grace of God so 
polluted today. 

Their rejection of the Congress standpoint was not merely 
because its adoption would have led to catastrophic results for 
the Muslim minority inhabiting the Indo-Pakistan sub-continent 
but primarily because the very ides that geography was the basis 
of nationhood was not acceptable to them. It was incompatible 
with their fundamental creed, tbelr cniture, their social philosophy 
and their traditloDS. 

The hiatory of thia rery eub-eoatin©Dt koooks the bottom 
out of the idee of territorial aatiooaliams looumerable Hiodue 
of India embraced lelam many oenioriee ago and as soon as 
they did thia, they out off all their affinitiea with the Hindu 
aooiety in spite of the fact that these converts to Islam and 
their former kith and kin belonged to the same race, expressed 
themselves in the same language and lived on the same terri¬ 
tory. On the contrary, Muelims coming from various distant 
countries were soon absorbed into the local Muslim society 
despite geographical, racial and linguistic differences. They 
become one with the local oonverts—members of one Islamic 

fraternity. 

All this was not just a mere accident. It was the result of 
a peculiar concept of ideological nationhood and of the centur¬ 
ies old traditions of Muelims—a concept and traditions which 
out accross all barriers of race, colour and language. 

It was due to these factors that Muslims started demanding 
separate electorate as soon as democratic institutions were set 
up in the sub-continent. They trampled the Congressite one- 
nation theory under their feet and rejected the system of joint 
electorate which was intended to weld all the oommumties in- 
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habiting Hindustan into one nation. And it was a product of 
this very national consoiousnoss that they ultimately came for¬ 
ward with their demand for Pakistan in spite of the fact that 
they were not unaware that it would entail tremendous sacrifice 
in life and property. 

The only change that has occurred due to partition is that a 
new country has appeared on the map of the world comprising 
of Muslim maiority areas. But « Is obTions that this political 
change has in uo way altered the fouadatlons of nationhood. And 
how can one believe that this political change has so radically 
affected the national psychology as to make the nation succumb 
to the concept of territorial nationalism which was an anathema 
for them just a few years back t 
Dlslategratlag Factors 

Now we more on to the second question. It is evident that 
the system of joint electorate is feasible only in a country differ- 
ent sections of whose population differ from one another only in 
details and not on fundamentals. 

But everyone will accept that religious creed, moral values, 
concept of life and patterns of culture and civilisation are not 
matters of secondary ijnportance. They are of prime and funda¬ 
mental significance. Moreovw, when these different sections 
have been separatedwfrom each other to such an extent that 
their social spheres have become totally different and distinct, 
the oonsciousness of separate nationhood is bound to develop 

and thrive. 

To make such varying sections of population of a country 
vote together can never be held as prudent and proper. For 
this would mean the assumption of a unity that does not exist. 
This unfounded assumption cannot change the throbbing facts 
and realities ; it cannot weld these divergent elements into one 

organic whole.^ 

l. It would be instructive here to remind the feeder of whet guaid-e- 

Azam Mulrzmmad AH Jiimah said about this issue. In a speech in 

[conid- 
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Despite this baseless and nawarranted assumption of 
national unity, the factors that separate them will still be there 
and will continue to work as before. Erery community will still 
be orerwhelmingly inclined to Tote for the members of its own 
community. The majority community will be satisfied as it 
will succeed, to its heart’s content, in getting its own people 

4 

elected. If the minority is nBmerioslly weak in erery oonstit- 
uenoy, it will be deprived of representation altogether. And 
thii will lead to their perpetual unrest and discontent. And if 
the minority is a little powerful, it will start bargaining with 
the minority which, in turn, will generate worst tendencies and 
lead to bitter discord and an endless conflict. 

All this will result in bringing to the fore a group of mor¬ 
ally depraved people piokforked into power by intrigues and 
conspiracies, and who wiU, in fact, represent none. And this 
will demolish the very basis of democracy. Instead of adopting 
this erroneous and ill-oonoeired method, based on a false and 
baselMS aeaumption, will it not be better and wiser to face 
facts, to recognise the diSerenoes that do exist and to oonfer 
upon every community the right to elect its own representatives 
who can host represent their view-point ! No one can deny that 
this method is more natural, more reasonable and more just. 

The Diversity 

As for the third question, tJie only practical advantage 
that the protagonists of joint electorate may claim for that 
system is that it will suppress the feelings of separation and 
diversity, reduoe the dlatinotivo obaraoteristioa of these hetero¬ 
geneous elements and ultimately transform them into one 
nationhood. 

November 1945 be doclared j— 

{th© Hindus and the Hnelims) are different in everything. We 
differ in our religion, our oiviliBeiion and culture, our history, lasgu. 
age, our arohiteoture, music, jurisprudence and our sooiety, our dress 
—in ©very way wo are different—we eannot get together only in the 
bull o t> bo z ’ . 
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But our poiat of viow is tl&Et wo sr© uot ddsirouB of eliini* 
natiog the distinctive features of the different communities of 
Pakistan. We are not at all keen to destroy their separate 
entity and coerce them to suhm^ge their cultural individuality. 
And even if somebody considers this objective desirable, the 
method suggested for its aohievement is absolutely wrong. 

The fundamental factor that has divided and separated 
various sections of people in our country is the difference of 
religion. It is religion that has riUeod a huge wall that sepa¬ 
rates Muslims and non-Muslims. It is thij that hw given them 
different principles of conduct, different objectives of life, 
different values of morality and different modes of living. It is 
religion alone that has separated their social orbits and has 

divided them into separate communitios. 

One effective method of removing the factors that divide 
them can be to absorb the non-Mufllimi in the Muslim 
community. 

Howsoever desirable this end may seem, we should not 
stoop down to political machinations to achieve it. If somebody 
has a liking for the Iilamio ideology, he can embrace the 
brotherhood of Islam and bocome a part and parcel of our 
nation. But if be does not ag^ with the Islamic ideology, he 
has every right to do so and we shall still be prepared to 
confer upon him his rights as a non-Muslim oitisen of our 
country. We are firmly of the view that resorting to the use 
of crooked means for the attainment of such an object is un* 
fair and on-Islamic and should be condemned by all fair-minded 

people. 

The only other course that remains to unify and integrate 
these diverse communities is to relegate religion and faith into 
the lumber-room of insignifioaDoe, to destroy religion as the 
main factor shaping culture and oivilisation aod foster a com¬ 
mon secular culture'Os the basis of Pakistani Kationalism. 

If this be the end, joint electorate is defloifely a step forward 
ia this direction. 
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Bat in this cate the next ttep^a step that mnat follow-^ia 
to frame a secular constitution, which will lead to a still for* 
ther step—to let religion liye by snfferanoe and remain strictly 
oonfined to the narrow domain of beliefs and devotional 
practices and even to encourage intermarriages between diffe* 
rent oommunitiet in order that Pakistanis may not remain 
divided into separate societies which eventually divides them 
into separate nationalities. 

Is this the object of the protagonists of joint electorate I 
H this is their objective, they should at least have the moral 
courage tp say it frankly. 

But this may be the view of a few Beonlarista. As for the 
minions of Muslims of Pakistan, they have nothing hut con* 
tempt for it. Because, if this was what the Muslims wanted, 
what was the harm in a United India {Akkand Bharat) f What 
was the need of offering a heavy price of life and property for 
the estabUshment of a separate state t 
Dangeroiu Consequences 

Now we come to the last question and would like to deline* 
ate the practical results of introducing joint electorate. It is 
certain that this will lead to the growth of two separate nation- 
alities on territorial foondations and this will prove suicidal 
for the integrity of Pakistan* 

We should not forget that it is the religious spirit alone 
which was responsible for the partition of this sub-continent, 
and it is the religious spirit alone that has made the two 
regions which are separate from each other by a distance of no 
less than a thousand miles, the parts of one single country. 
Baoe, geography, language and mode of living—none of these 
factors can unify them. The only unifying factor is the religion 
of the majority which initially led to the establishment of this 
State and which alone can work as a unifying factor. 

The day the religious spirit and consciousness of the people 
are cooled down and people begin to feel in terms of any other 
linguistic and cultural dilTerences are bound to gain strength 
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and momentum. If this htppeDH^ none can stop the growdi of 
Bengali nationalism in East PakUtao and the same will happa 
in West Pakistan* 

Thus the notion that the iasue of separate electorate is jnst 
a matter of ohoosing between two systems of election, is fallaoi- 
oas and decopt^*^e. This, in fact, is a matter of life and death 
for the State of Pakistan. 

If we want to keep the two wings of the country joined 
together, the only coarse can be to keep the oonsoioasness of 
Muslim nationhood alire and fresh and to further strengthen 
and foster it by establishing the Islamic system of life. And it 
is obTtons that this necessitates the in trod action of the system 
of separate electorate. 

But if, on the contrary, we are keen to tear the integrity of 
Pakistan into shreds, the introduotion of joint electorate will 
definitely be an effectlye step in that direction. 

This will strengthen, in botii the geographically distant 
wings of the State, the oonscioosness of territorial nationhood 
at the cost of leUxnlo fraternity. And, as this feeling willgrow 
in strength and intensity, Muslims of the two different areas 
who hare nothing common except religion, will be drirmi 
farther and farther away from their own brother•in*faitil and 
nearer to the people belonging to their own ierritory who have 
almost every factor common with each other except religion/ 
The Case for Joint Electorate Considered 

Now let us have a cursory glance at the arguments advano- 
ed by the protagonists of joint electorate. 

Firstly, the claim that when the minority oornmnnity is 
itself insistent on the introduction of joint electorate, there is 
no reason why the majority should shun it. Does this mean 
that Muslims are suffering from some sort of fear-complex, the 
fear of Hindu domination which is unf ounded in view of the 
superior numerical strength of the Muslims ! 

Secondly, due to separate electorate we find a strong blodc 
of Hindu members in East Pakistan Legislative Assembly and 
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whenever there is an internal dieaenaion in the ranks of Muslim 
members, they hold the balanee of power in their hands. 
Separate eleotorate will only prepeiuate this unfortunate state 
of affairs. 

Thirdly, the system of separate electorate will perpetuate 
the division of the oountry into separate nationalities, although 
the integrity, solidarity and progress of Pakistan are dependent 
upon the oonsoiousness beloogii^ to one nation. 

Fourthly, if the two«nation theory is to hold good even 
after the establishment of Pakistan, the Hindus of Bengal may 
well say : 'If you oonsider us a separate nation, then give us a 
sqiarate national homeland.* Will this 'just* and 'fair* demand 
be acceptable to us t And if we turn down ibis demand, will 
we not be only demonstrating onr moral bankruptcy as we have 
onrselves achieved our own homeland on this very ground 1 

The four arguments quoted above exhaust the entire stock 
of arguments of the protagonists of joint electorate. 

So far as the first argument is concerned, both the founda* 
tiODs on which it rests are extremel;^ weak. It rests on two 
wrong assumptions: (1) that the Muslim majority of East 
Pakistan demands separate eleotorate out of fear^complex and 
(2) that the Hindu minority is exposing itself to a number of 
risks, inherent for it in the system of joint eleotorate, just ont 
of love for the greater good of the oountry. 

We have already thrown light on the causes of Muslims* 
insistence on separate electorate. As for the Hindus, their 
keenness for joint eleotorate is the outcome of their desire to 
fan the fire of Bengali nationalism in Bengal, to sabotage the 
Muslims’ aspirations to make Pakistan an Islamic State and to 
put Pakistan along the road to secular democracy, and last, but 
not the least, to use Muslims from behind the scenes ibr the 
fulfilment of all their d^signs.^ 

The Hindus who were most influential In Bengal during the 
British rule have realised the futility of the method of direct 


1. flee Appendix V-Editor^ 
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and open work. Now they wut to iit behind the eoreen and 
pull wires. They know that those Muslims who are elected with 
the backing of Hindus will be far more useful end efFectire for 
the achieTomcnt of their aims than the Hindus themselves. 

These are the reasons which ha^e prompted them to come 
out with this stunt of joint electorate and therein lies a formid¬ 
able danger to Pakistan. 

The second argument has no weight unless we presume 
that the unity among the Hindus of Bengal and dissensions in 
the ranks of Muslims will persist as a permanent feature of 
Bengali politics. Will those of our Muslim brethren who are 
so Tooiferous in their demand for joint electorate, let ns know 
as to why this state of affairs should continue to persist in the 
future f 

As for the third argument, we have already dealt with it 
earlier in this article. 

With reference to the last ailment, we have to point out 

that had there been any considerable area in Bengal which 

could be made the national home of Hindus, it would have 
already gone to the share of India at the time of partition. 

Now there is no area which the Hindus may legitimately 
demand. If the members of a community are in a majority in 
some small town or sub-district, can any sane person demand, 
on this basis, that community t 

This brief discussion brings us to the conclusion that joint 
electorate is totally opposed to the needs of our country and 
our people and the system of separate electorate alone is in 
consonance with the ideology and needs of Pakistan. 
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Some Constitutional Proposals 

(Submitted to thoFirat ConsUtueoi Aisonbly of Pakistan) 


In 1902, ConatitQtion*‘inakiBg antared its moat 
oraoial stage. The varicoe 8nb*Committeea had finalia- 
ed their reports and the blae^print of the CcDatitution 
waa being giyen the last tonohea. 

At that moment, ICauIana Maududi put forward 
aome rerj oonorete and elaborate Constitutional pro« 
poaala. These proposals were drafted in August 1962 
and were submitted to the first Constituent Assembly 
of Pakistan. This ia a yery important eaaay and 
throws a flood of light oo the contents of the Con* 
stitntion which the Islam doying people demand for 
Pakistan. An idea of the detailed proyisiona of an 
Islamic Constitution can be had by a thorough study 
of this article.^ 



SOME CONSTITimONAL PROPOSALS 

7S T th« TMjr outset, we wish to deolere ia the dearest possi- 
ble terms thet our first eod foremost oonoera is to 
make Pskietau a truly Islamio Siate^ For this purpose, either the 
mere insertioo of the ObjeotiTes Resolution iu the Preamble of 
the Constitution, nor the inetusion of an article ia the DirectiTo 
Principles to the effect that no legislation vill be made against 
the Qur’an and the iSananA, nor even the formation of a Com- 
mittee of *Ulama for oonsultaitre pnrpoee (but hot haying a 
final roioe) in case of disagreement as to whether particular law 
is or is not against the Qur’an and the Sunnah, will serre that 
purpose. 

This purpose cannot be aehfeyed unless a proyision is made 
in the body of the Constitution iteelf that no legislators, Central 
or ProyificiaU shall bays the power to enaot any law wbieh 
conflict with the teachings of the Qur’in and the 3unn<A^ 
Uoreoyer, there should be a specific proyitioo iu the Conititu* 
tion that eyery oitlten will haye the right to challenge iu the 
Supreme Court auy law passed by a I^slature on the ground of 
its being repugnant to the teachings of the Qur’an and the 

Sunnah and theaefore alfm rtres of the Constitution. 

\ 

In addition t<f^hese proyisioas in the body of the Consti^ 
tutioD, the following should be included as the Directiye 
principles ; 

(1) All the existing law of the land shall be. brought in 
conformity with the Islamic 3hari*ah with a presorlb* 
ed period which shall not exceed 10 years in any 
case. 

(2) KCoral training in acctodanoe with the lalsmio principle 

and standards of conduct shall be made compulsory for 
all seryioes : Central, Proyindid, Military and Ciyil 
end all that is not iu tune with the Islamic teachings 
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%nd iho tenstfl of laUmio ethics should be strictly 
excluded from that tramiag ; 

(3) All the departments of the Btate shall provide for their 
Muslim personnel every facility necessary for the 
observance of the Qbligatioas prescribed by Islara and 
all the hindrances In this r^pect shall be banished root 
and branch ; 

(4) The Oovernment shall establish and promote all that 
is good aooording to Islam and suppress and eradicate 
all that 18 evil aecording to it and the policy of the 
State and its execution by the Government in its 
various spheres of activity shall be moulded and man¬ 
aged in a way that fully conforms to the Islamic way 
of Iife» both in letter and in spirit; 

(6) The of eduoetion «h»U be #o reformed ee to 

enable the Mnslima to get their moral and intellectual 
training in atrlct aeoordanee with the Wamio ideology 
and all that ia ageinatthat ideology ihall be eliminated 
therefrom S 

® ' (8) The Ooremment shall complete, within a pteaoribed 
time-limit, not exceeding 10 years, all the necesaary 
arrangementa for taking over legal roaponsibility to 
provide every needy oitiaen with the basic necessities 
of life, c»s., food, clothing, housing, medical aid and 

edueetion. 

Fndemeutal Rights 

The Constitution of an lalamio State must gnarantee funda¬ 
mental rights to all oitiaena. In this connection, we regret to 
note that the report on fundamental rights prepared by the 
Fundamental Rights Committee and passed by the Constituent 
Assembly in 1960, was a gross and flagrant violation of lalamio 
tenets and clearly betrayed the evil designs of thoae who hold 
the reina of powers. If the members of the Constituent 
Assembly still continue to adopt the same attitude towards 
these rights, it will not augur well for anybody in this country. 
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Id order to gain the real eo-operation and good-will of the 
people and to make Pakistan a really peaceful and prosperous 
State all the citizens must be guaranteed—of ooursoi within the 
limits of law—the following fimdamental rights •— 

(а) Protection of life, Konoar and property ; 

(б) Freedom of thought, expression, belief and worship : 

(c) Freedom of movement thronghont the country; 

(d) Freedom of assembly and association; 

(s) Freedom of adopting any profession or occupation and 
the right to own, acquire and dispose of property ; and 
(/] Equality of opportunity in all walks of life and equal 
right of benedting from all public instructions* 

In addition to these rights, the.Constitution should further 
guarantee that: 

citizen of the State shall be deprired of the fun¬ 
damental rights without his guilt being judicially establish¬ 
ed in an open court of law aooording to the common law of 
the land**. 

Without this guarantee nobody can feel secure bgainst the 
higb'handednees of the executire and the feeling of constant 
insecurity cannot but breed disoonteot and eyen hatred against 
the Gorernmeift itself. This, in its turn* will be most dangerous 
and harmful for the largest interest of national solidarity and 
sinoere co-operation between the Qorernment and the people. 
We, therefore» have no hesitation in declaring that if our 
Constitution-makers try to take away or abridge or* limit these 
rights, they will be guilty of causing discontent and disruption 
in the country and it will be an unpardonable act of perfidy, on 
their part, towards the people and the State of Pakistan. 
Preyentire Dentention 

As for the resarvation of the power of *'preventive deten¬ 
tion*’ for the executive, we oppoeed this when the Basic Princi¬ 
ples Committee’s Report was published in 1960.^ We still stick 
to that position and are definitely of the opinion that these 
powers, in the form in which they were proposed in the Report, 

). Abul AMa Maudodi, Da$to 0 H SifrrUhat paf Tangsad, Lahore, 19C0. 
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are a oomplete violation Dot only d iBlamio Jurisprudence bot 
also of the fundamental prineiptee and common notion of justice, 
AayhoVi if the Constitution-makers of this country insist on 
the power of prevent ire detention being granted to the Execu¬ 
tive, they should not do so withont the following provisions 

(1) Every law (whether an Act or an Ordinance) enacted 
under the powers of preventive detention most clearly 
define the offences that it seeks to prevent; 

(2) Every person arrested ondM this law must be produc¬ 
ed before a court of law and a definite charge brought 
against him ; 

(3) The Executive should not be gi7en the privilege of 
withholding any piece of evidence oonsidered essential 
by the court for giving its decision on the charges made. 
Mere satisfaction of the Executive should in no case be 
a ground sufficient for the detention of a oitizen* 
Only a court of law, if satisfied as to the guilt of a 
person, should have the power to order detention \ 

(4) The person so accused must be afforded every reason¬ 
able facility and opportunity to prove his innocence ; 

(6) A court of law and not the Executive should have the 
right to decide the period of detention ; 

(fi) No extension of the period of detention should be 
allowed. 

In this connection one is impelled to say that it is most 
eruel to detain a person for oonseootive periods of six months ; 
his detention being extended after every term by another term 
on the very day on which he and his near and dear ones expect 
hia release. This revengeful method is so mean that no gentle¬ 
man could have invented it. If some member of the Consti¬ 
tuent Assembly do not realise its meanness today, a time might 
come when they themselves may learn it through personal 
experience. Moreover, the way that the term “emergency” has 
been exploited by our rulers in the past few years of indepen- 
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denoe, oonitrains U8 to arga in the strcHigeet possible terms 
■^hat the BxeoQtiTe should la ao oiroamstaaoes be allowed to 
possess the power of aaspendiag either' the fuadameatal righto 
or the writ of Habtaa Corpus. The maximam allowaaoe that 
oaa be made la this respect is that la ease of actual war, 
rebellious persons who are eharged with high treason, ooDapi< 
raoy against the State or armed rerolt may be tried in eamtra. 
But the power of detention without judieial trial or of snspea* 
sion of fundamental rights or of the writ of habeas Corpas, 
should in no case be granted to the EzeontiTe. And let it be 
known at this very moment that if any such attempt is made 
in our Constitution we are determined to resist it with all the 
force at otir oommaDd. 

The only exouse adraacdd by or on behalf of the rulert of 
the country in favour of theee powers is, that if ^'saboteurs'’ 
and''diaraptionlits” and ‘'spies’* and ^‘agents of the enemy*’ 
are tried in open courts, the state^seorete which Goremment 
intends to guard through their arrest and detention, will be» 
come known to the enemy and this would defeat the rery pnr* 
pose for which such action is taken. The hollowness of this 
argument can be exposed by a eoreory look at the list and the 
type of people so far arrested and detained under these powers. 
Moreorer, eren leariog aside this aspect of the matter and 
taking the argument at its face ralue, the following two 
pertinent questions remain unanswered i— 

(1) If Btate-seorets do not beoome known to the enemy 
while they are io the knowledge of the police, the 
C.I.D. and the Eome Department, why does the 
Goyernment apprehend that they will leak out as soon 
as they come within the knowledge of our Ck>urts ! 

(2) Does the GoTernment mean to imply that the person* 
nel at present presiding orer the courts of Pakistan 
consists mostly of spies or agents of the enemies and 
they are so keen to transmit the secrets of the State 
to them ? Aro the judges and magistrates of Pakistan 
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really le«t reliable, in the eyee of the Government than 
the personnel of the poliee and the C.I.D. t 

Jndldsty 

It U the indepondenoe «id impartiality of the jndieiary 
which enanres the internal peaee of a eonntry and the tranquil* 
lity of ite people. No amount ^ rights and privilege written 
in the Constitution can givq^Jhe people any estiafaction if the 
oourte, owing to the Intwferenoe of the people in power are 
not free to administer nnfettered jnstiee.' As the very existence 
of a State depends on the contentment of its people, the 
following provisions most be spemfloally made in the Cmistitu- 

tion :— 

(1) The Judiciary shall be completely independent of the 
Executive. A maximum time-limit, say a couple of 
years, may be 6xed for implementing this separation ; 

(2) All the snbordinate courts shall be under the High 
Oonrt both Judicially and administratively. The ap- 
pointraent, dismissal, suspension, promotion, demotion 
and transfer of the Judges and other officers of the 
lower courts and the magistrates shall be completely 
in the hands of the High Oonrt ; 

(8) The courts shall have unlimited powers to summon 
every kind of evidence which they consider necessary 
for the administration of Justice. Not even the 
Government shall have the privilege to withhold any 
evidence required by a Court of Law ; 

(4) Neither the legislature nor the Government nor the 
Head of the State should have the power to compel 
any law-court'to try any case in camera. The holding 
of a trial openly or in comera should be left to the 
discretion of the courts themselves ; 

(6) All matters requiring adjudication shall be heard by 
common oonrta of the country even though the 
Government, its Ministers, or its officials are involved. 
Moreover, neither the Cential nor the Provinial 
Governments nor th«r legislatures shall have the 
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power to ooQstitute tpeoiel tribune !b for enj matter 
requiring adjudication. Such a power should Test in 
the Supreme Court and the High Courts which shaU 
< make use of it if they deem it neoessarji. Election 
Tribunals, too, if and when necessary, sho/dd be 
constituted and appointed by the Supreme Court or a 
High Court; 

(6) The Supreme Court of Pakistan shall hare the inherent 
and original jurisdiction to entertain and decide oases 
challenging the ralidity of the legislation enacted by 
the Head of the State or the Central or Provincial 
Legislatures, if such legislatioix is considered to be in 
oontravention of the letter or the spirit of the Consti¬ 
tution ; 

(7) All legal proteotioni against suits that had been grant¬ 
ed by the former British Government to its employees, 
should be withdrawn in #oto and the oitiaens ahonid be 
granted the right to use the Government employees 
without any let or hindrance. It should not be for¬ 
gotten that our former alien rulere bad resorted to 
this method of protecting their employees in order to 
overawe and suppress the ''natives’^ ; 

(8) This should also be provided in the Constitution that 
no eoxtxi shall have the power to try a case of its own 
contempt unless the contempt is of a general nature ; 

(9) All Court-fees should be abolished through an article 
of the Constitution. Throughout their long history 
Muslims never dreamt of this method of converting the 
law-courts into *‘law-shopa.” As a matter of fact we 
are not aware of any other civilised Government under 
the sun except the former British Government of un¬ 
divided India which ever thought of making its court 
a business concern. It will really be extremely dis¬ 
graceful on our part to retain this sbameful practice 
which negates the very conception of Islamic justice. 
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Eleetloii tad Legltlfttar«i 

It is a truism that the reiy existence of a democratic 
STstem depends on the nature of elections and the constitution 
and powers of the legislatures. A democratic system can never 
develop and Sourish on healthy tines if elections are not held 
in a fair manner and the constiintion of the legislatures is not 
just and equitable and their powers are not so limited as to 
prevent them from impairing the freedom and impartiality of 
elections. 

To ensure this the folio wing things should be incorporated 
in the Constitution 

(1) In addition to the various cousUtutional and legal 
qoalifloations for the membership of a legislative body» 
the mental and moral qualiSoationi prescribed by the 
Qur'an and the Sunnah for holding such offloes should 
also be included among the Directive Priociples. The 
Head of the State ibouM> on the eve of elections^ draw 
special attention of the voters to these qualifications, 
give them the widest publicity through the radio nnd 
the press and devise ways and means of ensuring that 
these instructions are actually observed ; 

(2) Self'Candidature should be abolished and made a 
disqualification for the membership of an Assembly. 
We urge its abolition on the ground that it is against 
the Shari*Qh^ The experience of elections has also 
brought vividly to the surface the evils of this praotioe. 
The self«seekers who come forward as candidates have 
demoralized, to the very core, the who^) of our politi** 
cal and social life ; 

(3) The rule of‘unopposed elections’ should be stopped 
forthwith, because it is against commonsense and has 
also been responsible for many malpractices in the 
elections* Tn all such cases the votes must be cast 
'‘for” and‘'against” the‘*oand id ate” on the basis of 
“yes” and “no”. .In the case of the “no’s” being in 
the majority, it is fta better that the constituency 



' SSS Th^ hlamic Law artd Oon^iiUUion 

remftiAi onrepreMiited ijittetd of being reprei on ted hy 
me who does not repment it ; 

(4) No legiiletnre should herc^ the powers to make uy 
snob mlee or laws oon oerning elections which may* in 
any way, imapair the frta and impartial holding of 
elections or favonr any particular party or parties as 
against others ; 

(6) The department or the oom mission responsible fot the 
condnct of elections shonid be dnly-bonnd to condnet 
them with complete impartiality^ Brery dtismi should 
hare the right to ehallenge, In a Uw^eoovt, the* Impitf^ 
tiality and fairneks of eleetions as a whole or in any 
one or more eonstitneneles and to hare it set aside if 
he is able to prove and enlpable negligence, dishonesty 
or partiality therein; 

(6) The right of vote givm to women should be qn^ifted, 
at least for the preeent, by a obtain standard of 
ednoation. Experience has shown that adnlt franehice 
for women nnder the prevailing conditions has proved 
nnsnitable for them and harmful to the welfare of the 
country; 

(7) As regards the election of women .to the legislative 
assemblies, it is absolutely against the ^rit and 
precepts of Islam, and is nothing more than a blind 
imitation of the West. According to Islam, aetive 
politics and administration are not the field of activity 
of the womenfolk. It falls under the men’s sphere of 
responsibilities. The i»oper method of solving this 
problem is to constitute a separate Assembly whose 
membership should be confined to women only—all of 
them elected by female voters^ The main function 
of this Assembly should be to look after the special 
affairs of the women such as female education, female 
hospitals, etc. Of coarse, it should have the full right 
to criticise matters reh^iing to the general welare of 
the country. Moreov^, this Assembly must be con- 
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suited bjr the legislatiire on all matters that ooncem 
the welfare of women; 

(8) The formation of parties and cliques within the Legis« 
latire Assemblies should be oonstitotionsilly prohibit¬ 
ed. Various parties in the country may take part in 
tho election as parties for sending to the Assemblies 
the most suitable members in their opinion but after 
the election the members of the Assembly should owe 
all^ianee solely to the STATE, its CONSTITUTION, 
and the entire NATION, and should rote «ad act 
according to the dictates of their own oonscienoe ; 

(9) If dismissed Gorernment serrants are to be disqualified 
for elections on the ground of misoondnot, the term 
^‘misconduct” should be defined. 

The Qsdlsni Problem 

We demand with all the force at our command that, along 
with other non^MosUm groups, the Qedianis should be included 
in the schedule of minorities having the right to elect their own 
representatives, by the method of separate electoratee, for the 
seats fixed in proportion to their population. The entire Muslim 
miUoi is unanimous on the point that the Qedianis are a separate 
VfMMh and the Mustime of all shades of opinion with the 
exception of a few Westernised people who attach no impor¬ 
tance to religion, have already declared this from the press and 
the platform. Under these circumstatoes, if the Constitneht 
Assembly insists on maintaining the sicias quo of the pre- 
partition days and treats the Qadianis as a part of the Muslim 
nation in the future constitution of Pakistan, this will imply 
abuse of the trust it holds on behalf of the nation.^ The 
Qadianis themselves have taken the stand which makes them a 
separate Ummah, For, according to their declared religious 

I. It may meniioaed here that before |wrtition, the QadiaBte them* 
selves demanded from the Briiish OoVernmeot that they should be 
drolared a minority and given separaio scats in tho Assembly-^ 
Editor. 
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beliefs, ftnd creed :— 

(1) Ail those Muslims who do not accept Mirsa Ohulam 
Ahmad s^s a prophet of God, are ^'Kafirs’*; 

(2) A Qadiani is prohibited from giTing his daughter io 
marriage to a Muslim ; 

(3) They are prohibited from joining the congregational 
prayers led by a Muslim Ima/m ; and 

(4) They do not and cannot attend eren the funeral 
prayers ojBtered for a Muslim.^ 

In brief, their new ‘‘prophet** has raised a wall between 
them and the Muslims, so muoh so that nothing which oould 
unite them—neither the religious b^ief nor its practice (s.;., 
prayers etc.) nor the social relations—^has been left unaffected. 
And the matter does not stop here, They hare actually organia* 
ed themselves as a separate and parallel Vmmohf which has been 
in conflict with the Muslims in every walk of life for the last 
fifty years. If, in spite of all this, they are not prepared to be 
declared as a separate UftmoK it is because they wish to retain 
all the benefits they are deriving as a section of the Muslim 
nation side by side with those which their organisation as a 
separate Utnfnah gives them* We do not expect that the 
Constituent Assembly will become a party to this fraud which 
is bdng perpetrated on the Muslima of this country*^ 

Powers of the Executive sod the Head of the State 

Another matter of fundameotal importance from the const!* 
tutional point of new is that of the powers of the Executive 
and of the Head of the State, because even the longest list of 
fundamental rights and privities and the best of constitutions 
can be set at naught by an unfettered Executive or Head of the 

1. It ii common knowledge that a Qadiani Centfal Minister in spite of 
being present at the 8poi» did tuA join the funeral prayers even of the 
Quai d'O* A zam Edi tor, 

2, For a fuller appreciation of tikO problem tee Abol Ads Maududi : Tho 
Qutiixui PrMem, Xslomio Pablioaiioas Lul.^ Lahore. 
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State. In 1950, when the first Basic Principles Committee 
Report vas published, wt had pointed ont that it had commit* 
tad a blunder in grantit^ unltmited powers to the Execntire 
and to the Head of the State. We do not know whether the 
Committee has now realised the horrible conseqaenoes of its 
proposals. As a precantionsr; messure, tberefore, we submit 
the following proposals to serre as safeguards x — 

(1) The Head of the State should in no oiroumstanoes be 
, giren the power to suspend the Constitution. The 

countries which committed the folly of giving such 
powers have generally landed themselves in trouble 
and therefore it cannot be expected to bring any 
good fo Pakistan. The utmost that can be conceded 
in this respect is that in times of grave emergency he 
may be empowered to suspend the Constitution, at 
ihe moat in a provinu and for a $pecift4d period. The 
ab3olui4 power of suspension of the erUiri Constitution 
inevitably leads to dictatorship.* 

(2) Nobody in the State* not even its Head—and in no 
capacity, neither private nor public-should be above 
law or beyond the jnrisdiotion of the courts of law. 
Moreover, the.citizens sbonld have the right freely to 
seek redress against every ofBoer of the State (inolud* 
ing its Head) for any injury caused by him in his 
ofBoial or private capacity. The argument generally 
advanced against this is that it will give rise to malioi* 
DOS and harassing litigation against the State officials 
and will hamper their work. But this argument carries 
little weight. Leaving aside the fact that this evil can 
be checked by adopting several legal means, the actual 
fact is that it is not the rulers but the ruled who are 
usually at the mercy of the other party. The right to 
sue any one for causing injury to a person is such an 
inherent and fundamental right of citizens in an Isla« 
mio State, that the Muslims and the ZimmU alike have 
enjoyed it not only against the Caliphs but against the 
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Holy Proi^et hinaelf. Thu no power eea take ewey 
tiu* right from the citiuu of an Iilamio State. 

(8) The Heed of an TaUmie State oaOMt be granted the 
onlimited power or prerogatlre of cleaeacj* All that 
he maj be permitted to do in ihit reapeot is that :— 
(d) he may grant pardon, in the interest of pnblio 
good, for aentenoes awarded for political or admin- 
iatrativa oflenoea; and 

(6) he may change a death eentenoe into aome ether 
aentenoe, not, hcwerer, on the gronnd of olemanoy 
but on the real merits of a caae* It wonld be 
adrisabla that a higher Judicial committee be for¬ 
med to help and advise the Head of the State in 
such cases* 

Beyond this the Head of an Islamic State shonld hare no 
powers, beeanae be ia there to uphold Jostiee and not to nndo it# 
Aa a matter of fact clemency or mercy to proMi criminal heano 
place in the lalamie conoepti<Mi of jnstioe. Snob powers were 
derlaed and asanmed by deepotio monarebs for asserting their 
'Mirine right’* and unlimited powers over their snbjectf* 

Princely States 

The states that hare acceded to Pakistan mnst be brought 
in line with the prorioces. We are not going to tolerate deapo- 
tie or semi-despotic powers of anybody in any form and any¬ 
where in the country. It most be speoifleally provided in the 
Ocmatitotion that the type and pattern of government and 
administration of the states shall be like that of the provinoea. 

Amendamiit of the Conatitutloa 

Two principles should be adopted in regard to the amend¬ 
ment of the Constitution :— 

<1) The amendment of fuob pm*ta of the Constitution as 
are of fundamental Importance shMld be made as 
difficult aa poasib^^, so that the real nature of (he 
Oonstitution may remain intact ; 

(2) The amendment ^ the remaining parts of the OonstJtu- 
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tion ihofildi on (ho otkor hnnd^ bo nodo OMy, to thnt 
it any be Imptored in (he light of prectioel ezperi- 
ettom vhenerer oeoeetary. 

Ai to whet ii of fondemeotel importenoe end whet is not, 
cea only be decided when the bine-print of (he Constitution 
eomee before ne in its oomplete form. 
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Basic Principle^f 
Islamic State 


Critioi hard oftaa triM Ui plaj opon the myth 
that there abound groea diffetenoea of opinion 
amoogat the ^Ulamd of the rariona aeotaoftha 
Mualimaaa to the nature of the lalamio Conatitu- 
tloD and hare aaeerted that, Jo the abaenoeof 
nnanimoua atatement hy them, the nature of the 
lalamio Conatitution will remain ^'a riddle, wrap¬ 
ped in a mjaterj inslda an enigma’V This myth 
was flilly exploded when the challenge thrown by 
luoh critics was accepted bj the {Sunni and 

Shi*ah both) and the thinkers of Fakiatan. A Con- 
rention of the *Ulamd representing all the achoola 
of Islamic thought was held from 21st to 24th 
January, 1961, in Karachi, and it formulated the 
fundamental principles of the lalamio State* The 
Conrention was attended by thirty-one ^Dlamd 
and all their decisions were unanimous. These 
basic principles of Islamic State are reproduced 
here in Appendix I.— Ediior* 



BASIC PRINCIPLES OF ISLAMIC STATE 


T he Conititution of »n lilamio 8t»te ahonld eomprehend the 
following Basic Principles :— 

1. Ultimete Sovereignty over *11 Nature and all Law vests in 
All&h, the Lord of the nnivewe, alone. 
t. The law of the land shall be based on the Qur’an and the 
Sunnah, and no la# shall beenaeted nor any administrative 
order issued, in contravention of the Qur’an and the Sunnah. 
Explanatory NcU: 

If there be eny lewi In force in the country which are 
in conflict with the Qur’an or the SnnnoA, it would be 
nocessary to lay down (in the CJonstitution) that such 
laws shall be gradually, within a specified period, re- 
pealed or amended in conformity with the Isalmlo Law. 

3. The State shall be baaed not on geographical, racial, lingu¬ 
istic or any other materialistic concepts, but on the princl* 
pies and ideals of Islamic ideology. 

4, It shall be incumbent upon the State to uphold and estab¬ 
lish the Right {Ma'ruf) and to suppress and eradicate the 
Wrong (ifunifear) as presented in the Qur’an and the Sun¬ 
nah, to take all necessary measures for the revival and 
advancement of the cultural pattern of Islam, and to make 
provision, for Islamic education in accordance with the 
requirements of the various recognised schools of Islamic 
thought. 

5 , It shall be incumbent upon the State to strengthen the 
bonds of unity and brotherhood among the Muslims of the 
world and to inhibit the growth of all prejudicial tenden¬ 
cies based on distinctions of race or language or territory 
or any other mrfterialistio consideration and to preserve and 
strengthen the unity of the Millat al-Islamiah. 

8, It shall be the roaponaibility of the Government to guaran- 
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tee the beeio neoeeeatiee of Ufe> i.e., food, elothing, houMg. 
medical relief and education to all oitizena without diatinc- 
tion of race or religion, who might temporarily or perma¬ 
nently be incapable of earning their livelihood due to un¬ 
employment, siokneaa, or other reacon. 

CITIZENS* RIGHTS 

7« The citizens shall be enUiled to all the rights conferred up¬ 
on them by the Isamio Law i\e., they shall be assured 
within the limits of the law, of fhll security of life, pro¬ 
perty and honour, freedom of religion and belief, freedom 
of worship, freedom of person, freedom of expression, free¬ 
dom of movement, freedom of association, freedom of 
ooeupation, equality of opportunity and the right to benefit 
from public terrioes. 

8. No oitiseu shall, at any time, be deprived of these rights, 
except under the law and none aball be awarded any 
punishment of aay charge without being given full opport¬ 
unity of defence and without the decision of a court of law, 

9. The recognized Muslim schools of thought shall hare, 

within the limits of the law, complete rdigious freedom. 
They shall have the right to impart religious iostruotion to 
their adherents and the freedom to propagate their views* 
Matters coming under the purview of Personal Law shall 
be administered in accordance with their respective codes 
of jurisprodence and it wilt be desirable to make 

provision for the administration of such matters by judges 
(9sd$s) belonging to their, r^peotive schools of thought* 

10* The non-Muslim citizens of the State shall have, within the 
limits of the law, complete freedom of religion and worship, 
mode of life, culture and religious education* They shall 
be entitled to have all their matters concerning Personal 
Law administered in accordance with their own religious 
code, usages and onstoms. 

li. All obligations assumed by the State, within the limits of 
the 8Aari*ah, towards the non-Muslim citizens shall be fully 
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honoured. They shall be entitled equally with the Muslim 
oitizens . to the rights of oitizenship as enunciated in para* 
graph 7 above* 

12. The Head of the State shall always be a male Muslim in 
whose piety, learning and soundness of judgment the people 
or their elected represontatiTes hare confidence. 

13. The responsibility for the administration of the State shall 
primarily vest in the Head of the State although he may 
delegate any part of his powers to any individual or body. 

GOVERNANCE OF THE STATE 

14. The Head of tho State shall fonotion not in an autooratio 
but in a consultative (ShuraH) manner, t.e*, he will dis* 
charge his duties in consultation with per tons holding 
responsible positions to the Government and with the 
elected representatives of the people. 

15. The Head of the State shall have no right to suspend the 
Constitution wholly or partly or to run the administration 
without ajSAura. 

16. The body empowered to elect the Head of the State shall 
also have the power to remove him by a majority of votes. 

17. In respect of civic rights, the Head of the State shall be 
on the level of equality with other Muslims and shall not 

be above the* law. 

18. All citizens, whether members of the Government, officials 
or private persons, shall bii^qbjeot to the same laws and 
the jurisdiotiozi of the same couita. 

19. The Judiciary shall be Separate from and independent of 
the Executive, so that it * may not be influenced by the 
Executive in the discharge of its duties. 

20. Tlie propagation and publicity of such views and ideolo* 
gies as are calculated to undwmiite the basic principles and 
ideals on which tho Islamic State rests, shall be prohibited, 

21. The various zones or regioos of the country shall be con¬ 
sidered administrative units of a single State. They shall 
not be racial« Hoguietic or tribal \inits but only adininistra- 



336 


Basic Principles of Islamic Sktie 

tive areu whioh may be giren such powers under the 
supremacy of the Centre as may be necessary for adtainis- 
trati^e oonrenienoe. They shall not have the right to 
secede* 

22* No interpretation of the Constitution whioh is in ooufliot 
with the provisions of the Qor^in or the Sunnah shall be 
valid. 

NAMES OF THE ‘ ULAMA PARTICIPATING IN 

THIS CONFERENCE 

1. Maulana Sayyid Suleman Nadvl (President of this Con* 
ferenee) * 

2. Maulana Sayyid Abul A‘la MaudCidi, Amir Jamaet*e-Islami» 
Pakistan* 

3* Maulana Mufti Muhammad Shafi, Member, Board of TAli* 
inat*e«Islamlai Constituent Assembly of Pakistan. 

4* Maulana Mufti Ja‘far Husain* Mujtabid, Member, Board of 
Ta'limst*e«Zslamia* Constituent Assembly of PaJListan* 

6. Prof. Abdul Khaliq, Member, Board of Ta*Umat*e*Islamia, 
Constituent Assembly of Pakistan. 

^ 6. Maulana Muhammad Zafar Ahmad Ansari, Seoretary, Board 
of TaMiinat*e-Islamia, Constituent Assembly of Pakistan* 

7. Maulana Shams-ubHaq Afghani, Minister, Religious Affairs, 
Kalat State. 

8. Maulana Ihtesham*ul*Haq, Mofatamim, Dar-al-'Uioom ab 
Islatnia, Tando Allah Yar, Sind* 

9* Maulana Badr*e*Alam, Head of Hadi^ Department, Dar ab 
‘Uloom abislainia, Tando Allah Yar, Sind. 

10. Maulana Muhammad Yousaf Binnori, Shaikh abTafsir, 
Dar ab‘Uloom al^Islamia, Tando Allah Yar, Sind. 

11. Maulana Muhaininad Abdul Hamid Qadri Badayuni, Fresb 
dent, Jamiat*'U]aina*e*Pakisian, Sind. 

12. Maulana Muhammad Idris, Shaikh al*Jamia, Jamia Abba* 
sia, Bahawalpur. 

U. Maulana Khair Muhammad, Mohtamim, Madrasah Khair 

al-Mftdarj.-,, Muitaii. 
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14. Mattlaoft TAntti Uohuimftd Hma» Moktemim, MAdraih 
Athrafi^, Lahore^ 

15. PirSaUb Habanmad Amin aUHa«a&at» Pit of Hanki 
Sharif. 

16. Uaji Khadim al-Ialam Mnhammad Aaiii, Khalifa, Haji 

Tarang Zai, Pofbavar Diiirkt* 

17. Qadi Abdoa Samad SarbMi QSdi, Kalat State. 

18. Haulana Atl^ar ‘Ali, Sadr Amil, Jamiat al-*Ulama-e«l8lam, 
Baat Pakiataa. 

19. Uanlana Abu Ja'far Mohammad Saleh, Amir, Jamiat 
Hisbullah, East PakUtan. 

20. Maolana Raghib Ahaaa, Viee-Preeideat, Jamiat aU 
*Ulama*e.Ulam, Eaet Pakiatu. 

21. Maolana MnhMunad Habib«^nr»BehmaB, Tiea-Praaident, 
Jamiat abModarraaio, Saralna Sharif, Baat Pakiatan. 

22. Maolana Muhammad AH Jullnndari of iIajIiaMa*Ahrar*6* 
Talam, Pakiatao. 

23. Maolana 8ajjrid Muhammad Di^Od ObaanaTi, Preaident, 
Jamiat Ahta*9adilb, Watt Pakietan. 

24. Maolana Mufti Hafiz Kifayat Humin, Ma}tahid, ldarah»e- 
Alia Tahaffuz«e*Huquq«e«8hian*a-Pakietan. 

26. Maolana Muhammad lemail, Mazim, Jamiat Ahla*^d1th, 
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26. Maolana Shama^oLHaq Faridpnri, Sadr Mohtamim 
Madrasah Ashraf aL*UIoom, Dacca. 
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'Ulama's Amendments 
to the Basic Principles 
Committee's Report 


BASIC Priooiples Committee’s Report vm publi¬ 
shed in December 1052 end e Convention of the 
•Ulamat representing *11 sehools oflslmnio then- 
ght eomiog from both the wings of the eonntrj we* 
held in K*r*ohi from lUh to 18th J*no*ry. 1983. 

The Convention formul*t*d its amendments to the 
Nssimuddin Report unmnimously.* These smend- 
ments of the 'UUmS •n * histone document end 
•re indispeimeble for thoee who went to study 
the developments of Constltation-meking in Pekis- 
ten. An idea of the oonetmetive contribution of 
the ‘Ulama to Constitutlon-mekiDg een be h*d 
from • compwetive study of the original Naaimud- 
din Report, these amendments, the Muhammad 
AH Report and the 1966 Constitution. Similarly a 
careful comparative study of these amendment and 

1 All the 'Ulami whose namw eppver io Appendix I were invited to this 
convention and almost all of them attended, so much so that the num¬ 
ber of ‘Ulami who participated in the Conveation, was 48 instead of 

31 . 

2 . There was only one point on which three iM^gates disagreed. Their 
views on this point arc nppendod at the end of this ^pendix as 

AiiB«xure No. i. 
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the constitutioiiftl proposals presented hj Maulana 
Mandudi in August 1962 (Chapter X) also reveals 
the part which Maududi has played in the making 
of the. mind of the intelligentsia of Pakistan on 
constitutional problems. 

These amendments also show that the *Ulam3 
were not concerned merely with the apparently 
religious aspects of the Constitution. They gave 
concrete proposals for all the aspects of the Cons* 
titutioD and did not fall a prey to any narrow- 
mindedneu. The Islamic concept of religion is a 
wide one and the amendments refleoh that the 
'UlamU have upheld the r^l Islamic concept which 
does not admit of any separation between *the 
religions' and ‘the secular.'— BdUor. 



‘VLAmA's amendments 

TO THE 

BASIC PRINCIPLES COMMITTEE’S REPORT 

Original Text and Proposed One of Relevant Sections)^ 

Chapter II-DIRECTIVE PRINCIPLES OF STATE POLICY 
2. The following should be the DireotiTe Principles of 

State Policy. 

Section!, Claose (2), Snb Clanse (a) 

Facilities should be provided for them to understand what life 
in accordance with the Holy Qur’an and the Sunnah means, and the 
teaching of tke 'Boly Qur'an to the Muslima should be made 
compuUorg, 

The texb of thie flub-cUuee of the Report lowi® itself to the 
mesaizig that, while keeping inUot the foimdstions of the sys¬ 
tem of edacation as obtaiaing dutiog the British regime, the 
GoTemmeat should endeavour to make the teaehing of Holy 
Qor*in compulsory for Muslims and to prescribe a course of 
theology to enable them to know what life in accordance with 
the Holy Qnr’an and Sunnah means. This provision would in 
no way prove effective in removing those evils of the existing 
system of edacation and training which have their roots in the 
un-Qodly bases that form the bed-rock of the present system of 
education and training. We, therefore, deem it necessary that 
the following words be substituted in place of the existing 
words of this Sub-Clause. 

**The teaching of the Holy Qnr’ao and Islamiyat be made 
compnlsory for every Muslim sod the system of edacation be so 
reformed that it may enable the Muslims to monld their lives in 
accord with the Holy Qur’an and the SuniMh/* 

Tbe text vf the Bepori » given iu iUlies epd the proposed 

in bald type. Chapters. Motions end oUuses referred to arethOM 
oi the Basic Principles CommiStee’p Report. 
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Section 2, Clansc (2). Snb-CliBse (b) 

Prohibition of irinking, gambling and proatUiUwn in all their 
various forms. 

The reoommendatioiu ooatained in thie aab-oleuie of the 
Report are defective in two respeotc. Firatly, they ^ohibit 
only drinking and not the aale or mannfaoture of liquor and are 
even silent in regard to other iatoxioants. Secondly, they do 
not fix any period for the eradication of the evils of drinking, 
gambling and prostitution. This lends to an apprehension that 
these evils may oontinue for an indefinite period in the Islaaio 
State of Pakistan. We, thMefore, deem it essential that the 
following be substituted in place of the existing words 

“Intoxicants, gambling and prostitntion in all their varioas 
forma be completely prohibited throngh proper legislation within 
a maximum period of three years from the date of enforcement of 
the ConstitatloB." 

Section 2, Claase (4) 

Suitable skps should be taken for bringing tbs existing laws 
into conformity with the Islamic Principles, and for the codifica¬ 
tion of such injunctioTis of the Bolp Qur'Sn and the Sunnah as can 
be given lepteiotioe effect. 

In this Claase, the authors of the Report have not presoiib- 
ed any period for bringing the existing laws of the land into 
oonformity with the Holy Qur’an and the Sunnah •, hmioe it is 
apprehended that the existing un-Islsmio laws might be allowed 
to remain in force for an indefinite period. This is intolerable 
and we, therefore, consider it neoeasary that this clause be 
amended to read as follows :— 

(a) “Citable steps should be taken to bring the existing laws 
into conformity with the Holy Qnr’an and Sunnah within five 
years.” 

(b) “Arrangements should be made for the codification and 
enforcement of all such commandments and injunctions of the 
Holy Qnr’an and the Sunnah as are enforceable through legisla¬ 
tion. Provided that laws regarding the personal matters of 
Muslims should be made in (he light of such interpretufions of the 
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Holy Qnr^an and the Sunnah as are held ralid by the respectire 
schools of thought among Muslims and the followers of one school 
of thought should not be bound to follow the interpretation of an* 
other, and that no such law should be made as may create obstruc* 
tion in Ae performance of its religions rituals and dntiea.’’ 

Section 2, Clause {€) 

The State ahotiU endeavour to eetture basic necessities of life 
like foodt cloihingt education and medical relief for those citizens 
of Pakistan, irrespective of caste or creed, ufho are temporarily or 
permanently incapable of earning their livelihood due to unemploy* 
ment, infirmity, sickness or any other simitar reason. 

The foUowing wording in place of the present wordings of 
this olanie would, in our opinion, he more appropriate. 

^*The State should endearour to secure basic necessities of life 
like food, clothing, housing, education and medical relief for all 
cltlsena of Pakistan, irrespective of caste or creed, and particular* 
ly for those wbo are temporarily or permanently incapable of 
earning their livelihood on account of unemployment, Infirmity or 
sickness or any other similar reason.^* 

Section 2, Clause (7), Sub-Clause (a) 

The economic policy of the State should be so directed as to 
secure an all-round ivell*being of the people irrespective of creed, 
race or colour and should be so operated as— 

(a) to improve the standard or firing of the common man ; 

In this Clause it has not been specified that the eoonomio 
policy of the State should be baaed on the Islamic principles of 
social justice ; hence the following should be substituted in 
place of the existing words 

^^The economic policy of the State should be based on the 
Islamic principles of social justice. It should be so directed as to 
secure an all-round well-being of the people irrespective of creed, 
race or colour and should be so operated. 
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Section 2, Clause (7), Sub-Ciaiae (c) 

% 

To eMUft eqnitabh aijustmeiU of the rights of labour and the 
peasantry in order to prevent Iheir exploitation. 

Id this Clause^ although the existing phraseology, i.e., **the 
rights of labour and the peasantry*’ lends itself to quite a wide 
interpretation, the question of oompensation to the labour and 
peasantry being of great sigoifieanee its separate treatment and 
exposition is essentiah The standard of the oompensation 
should be so fixed as to eoabte them to meet their basic require* 
ments of life. We, therefore, are of the opinion that the sub- 
olause should as under ? 

*^Aii equitable standard of the rights and compensation of the 
labour and peasantry be laid down to ensore that they are not 
deprived of their necessities of life or exploited.** 

Section 2, Clause (10) 

The State should endeavour to discourage amongst the Muslims 
of Pakistan parochial, tribal, racial and other similar un-Islamtc 
feelings and incuicate in them the spirit to keep foremost in their 
minds the fundamental unity and solidarity of the Millat and the 
requirements of the ideology and the mission for implementation of 
which Pakistan came into being. 

In this Clause the present wording of the Report is defeo- 
tire particularly in so far as there is no mention of linguistic 
prejudices. Wo, therefore, think that the following should be 
substituted in its place;— 

^^The State should discourage amongst the Muslims of Pakis¬ 
tan, the geographical, tribal, racial and linguistic and other 
similar un-fslamic feelings and inculcate in them the spirit to 
keep foremost in their minds the foudamental unity, integrity and 
solidarity of Millat-ulslamia and the requirements of the Ideology 
and the mission for the implementation of which Pakistan came 
into existence.** 

Additions : 

Besidjg the above amendments, we deem it necessary that 
the following additions be also made in the Directive Principles 
of the State Policy : 
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Section 2, Sub-Clause (f) 

“Proper and eifecti?e arrangements shonid be made for the 
promotion of Islamic learning and culture.” 

Clause 7, Sub-Clanse (d) 

“The difference in the pay of high and low employees of the 
State shonld be brought to an eguitabie level.” 

New Clause 

(a) Ihe State should ensure that in the section, appoinment 
•nd promotion of Moslim candidates and employees, Islamic 
character and observance of the tenets of Islam are given due con- 
sideration along with ability, efficiency and other relevant factors. 

(b) “In the training of the Muslim employees of the State 
whether civil or military, special arrangements for their moral 
and religious training and education should be made, so that the 
moral standard of the State employees of Pakistan, as also their 
standard of efficiency, be high enough.” 

(c) “All facilities should be provided to the Muslim em- 
ployees of the State for carrying out their religious duties and 
observing the tenets of Islam ” 

New Clause 

“ne propagation of atheism and inhdelity and the insulting 
or ridiculing of the Holy Qur’an or the 8unnah should be pro¬ 
hibited through legislation.” 

Chapter III—PROCEDURE FOR PREVENTING LEGISLA¬ 
TION REPUGNANT TO THE QUR’SN AND 
THE aUNNAB. • 

Section 3 

No hgislttturt should anad any law which is repugnant to the 
Holy Qw'Sn and the Sunnah. 

It is not enough to provide only in & negative manner that 
no law should be enacted which is repugnant to the Qur’an and 
the aunnah. What is required is that it should be laid down 
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48 4 in4tt4r of priaoiplo th4i the diotAtee 4nd direotires of the 
Qur’an and the Sunnah ahoald be the chief ionroe of legislation 
in this State. Therefore the following shonld be added at the 
end of this seotion 

the Qur’an and the Swnah be the chief source of the 
law of the land.” 

Sections 4, 5» 4 and 8 

4 . No objection on the ground that a Ufielation i$ in contravene 
iion of the provieione of paragraph 3 sAouid be taken except in 
the Legieiature concerned and in the manner provided for in 
the next two succeeding paragraphs. 

S* (1) The Bead of the State should constitute, for a period of 
five years, a Board consisting of not more than five persons 
well versed in Islamic Laws. 

(3) When a Bill is discussed in a Bouse of the Federal Legis- 
tature, if any Muslim member raises on objection, at any 
stage of the discussion, that the BUI or any provision 
thereof is in contravention of the provions of paragraph 8p 
the Okaiman of the House should record that objection. 

(3) If the Bill to which reference Has been made in subparoF 
graph (2) of this paragraph comes up for discussion before 
the other Bouse of the Federal Legislature the Chairman 
of the Bouse ^AoWd inform the House of any objection 
taken in the Bouse in Mich the Bill has been initiated. 

(4) When a Bill is finally parsed by the Federal Legishture 
the authority concerned should forwstrd (he Bill together 
with any objection, taken in either or both the Bouses of 
the Federal Legislature, to the Head of the State for 
assent. 

(5) The Bead of the State should consult the Board to ascer^ 
tain whether the Bill of any provision thereof to which 
objection has been takm, is in contravention of the pro¬ 
visions of paragraph S. The Board should send their 
views to the Bead of the Stale witJhin ssven days of the 
receipt of such reference. 
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(6) If a difference of (pinion arises amongst the members of 
the Board the Head of the Stale should give his assent to 
the Bill or withhold his assent therefrom, 

(7) If the Board is unanimouslff of the opinion that ike Bill 
or any provision thereof is in contravention of the provi¬ 
sions of paragraph 3, the Bead of the State, should return 
the Bill to a joint sitting of the two Houses of the Federal 
Legislature together with the views of the Board and a 
message that the Bill or any provision to which ohjerixon 
has been taken should be reconsidered on the lines sugge¬ 
sted in the message. 

(8) {a) If lAd Federal Legislature amends the Bill on the lines 

suggested by He Bead of Ike $tate in His message, the 
authority concerned should forward the Bill to fA 
Bead of the State for his assent, 

(b) ff the objection is to the whole of ike Bill it should 
not be deemed to have been passed unless it is passed 
by the majority of the members present and voting 
which should include the majority of the Muslim 

. members present and voting, 

(c) If objection is to certain provisions of the Bill, 
amendmerUs in respect of such provisiorxs should not 
be deemed to have been passed unless passed by the 
majority of the members present and voting which 
should include the majerity of the Muslim members 
present and voting. 

(9) When the points raised in the message are disposed of in 
the manner prescribed in sub-paragraph ($) above, the 
Bill, unless it is withdt^awn by the leave of the House, 

4 

should be resubmitted to the Head of the State for his 
assent and it should be assented to by the Bead of the 
StaU. 

(I) The Bead of the Unit should eonstitute, for a period of 
five years, a Board consisting of not more than five per¬ 
sons well vsrssd in Islamic Laws. 
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(2) Whin a Bill is discussed »» the Legislature oj the Unit, 
if any Muslim memher raises an objection, at any stage 
of the discussion, that the Bill or any provision thereof is 
in contravention of the prooisiims of paragraph 3, the 
Chairman of the Legislature concerned should record that 

. ohjedion and when the Sill is finally passed by tU 
authority concerned should fomeard the Bill together with 
any objection taken »» the Legislature to the Bead of the 
Unit for atMni. 

(3) The Bead of the Unit should consult the Board to ascer¬ 
tain whether the BtU or any provision thereof to which 
abjection has been taken is in contravention of the provis¬ 
ions of paragraph 3. The Board should send their views 
to the Bead of the Unit within seven days of the receipt of 

suck reference. 

{4) If a difference of opinion arises amongst the members of 
the Board, the Bead of the Unit should give assent to the 
Bill or withhold Ms assent therefrom or may reserve the 
Bill for the coniidenaion of the Bead of the State. 

(6) If the Board is unanimous of the opinion that the Bill or 
any provision thereof is in contravention of the provisions 
of pragraph 3, the Bead of the Unit should return the Bill 
to the Legislature of the Unit together with the views of 
the Board and a message that the Bill or any provision to 
which objection has been taMn should be reconsidered on 
the lints suggested in the message. 

(6) (a) If the Legislature of the Unit amends the BUI on the 
lines suggested by the Head of the Unit »n Ms message 
the authority concerned should forward the Bill to the 
Bead of the Unit for his consent. 

(b) If the o6;€f/t"n »* to the whole of the Bill it should 
not be deemed to have been passed unless it is passed 
by the majority of the members present and voting 
which should include the majority of the Muslim 
members present and voting. 
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(c) // the objection ie to certain provisions of the BiU^ 
amenimetUs in rteptfi of such provisions should not 
be deemed to have been passed unless passed bp the 
majoritp of the members present and votings, which 
should include the majoritp of the Muslim members 
present and voting, 

(7) When the points raised in the message are disposed of in 
the manner prescribed in sub-paragraph (6) above, the 
Bill unified it is withdrawn bp the leave of the House, 
should be resubmitted to the Head of the Units for hi 
assent and it should be assented to bp the Head of the 
C^nit or he may reserve it for the consideration of the 
Head of the State. 

(8) The provisions of this chapter relating to assent should 
have effect notwithstanding anpthing to contrary 
relating to assent to BiU in other parts of the Constitution. 

The device of setting up a Board of *Vlaind, at proposed in 
this section, to aroid legisUtiop repugnant to the Qur'an and 
the Sunnah, far from being reaeonable or effeotiFe is likey to 
prove a source of manj a new evil. We fail to understand why 
the very same method which baa been adopted to check legisla* 
tion in contravention of the various provisions of the constitu* 
tion, i.e.f empowering the Supreme Court to interpret constitu¬ 
tion should not be adopted in regard to the prorisions of 
Section 3 as well. Of course, for the duration of such period as 
may be required to produce judges fully conversant with the 
Qur'an and the Sunnah, in keeping with the new constitutional 
requirements, some transitional provision should be made to 
ensure correct interpretation of the Qur'an and the Sunnah, for 
purposes of the provisions of Section 3. There fere we demand 
that Sections 4 to 6 as well as Section 8 related therewith be 
deleted altogether and the following be substituted in their 
place : 

1. To deal with constitutional objections raised snder 
Section 3 against laws enacted by a legislature or other issues 
concerning interpretation of constitution in this behalf^ there 
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shonld be «ppetirted flve 'niami 1b the Supreme Court who, along 
with sonm judge to be nominated for the purpose by the Head of 
the State in consideration of hU ‘tadayyun and taqiva' and his 
knowledge of Islamic law and learning, should decide whether or 
not the law In dispute is in conformity with the Qur’an and the 

Sunnah.^ 

2. The appointment of the abore-mentioned‘f/iama should 
be made in the same manner as has been proposed in the Basic 
rrinciples Committee's Report in regard to the judges of the 

^ipreme Coart. 

3. Only such‘/Ciim should be quaUfied for appointment to 

(a) has worked in some religions institution as a Mufti 
for a minimum period of 10 years ; or 

(b) has been an accepted Mufll in some area for a mini¬ 
mum period of Ij^^ars ; or 

(c) has worked as a Qadi in some duly established 
Sfahakama-e-Ooda 5 or 

(d) has been a teacher of Tapir, Hadith or /’»jA In some 
religions institution. 

Section 7 

The provision of this chapter ehould not apply to Money 
BiUe. 

We were extremely surprlwd to see this section of the 
Report and to note that the rery persons who have accepted m 
Section 3 the principle that no law should be enacted which w 
repugnant to the Qur’an and the Svnnah ahould hare stipulated 
that the dictates of the Qur’an and the Sunnah would be in¬ 
operative in regard to the financial matters of the State. If 
the State accepts the supremacy of the dictate# and command¬ 
ments of Allah and His Prophet, as is evident from the wording 

1 Three of the participant* of the ConventioB disagreed on this pomt. 

’ Their view.point is appended at the end of these Amendments as 
AfiMxure No« 1* 
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of Seotioo 3, there is no reason why the financial matters of the 
State should he placed beyond the jnriediotioh of Allah and His 
Prophet. Islam is the beet guide for us in all matters. It is so in 
the case of financial problems too. We are not at all prepared 
to accept a clear rote of no*ooafidenoe against Islam in one of 
the Sections of our Constitution. 

However, we do concede that for some time to come there 
might be some practical difficulties in adjusting the financial 
matters of the State according to the principles of Islam and for 
that it would suffice to provide that the provision of Section 3 
should apply to money bills only after the expiration of a 
period of 6 years. Therefore, the present wordings of Section 7 
of Chapter 3 should be substituted by the following : 

^'llie provisions of this chapter shonld apply to money hilts 
after the expiry of 5 years from the date of enforcement of the 
Constitution.” 

Part II 

THS FEDERATION AND ITS TERRITORIES 
Section 9 (1) 

The name of (he SMe should be Faktetan ichich should be a 
Federation, of the Provinces includinf^ Baluchistan, the Capital of 
Federation, such Slates as have acceded or may accede to the 
Federation and such other areas as formed part of Pakistan 
immediately before the comn%sncement of ihe Constitution or may 
hereafter be included in it. ^ 

In Claase (1) of thifl iootioo, ^Pakistan* has bee^. proposed 
to be the name of the State. To out opinion this It not enough 
and the name should be Islamic Republic of Pakistan. 

The presence of non-Muslim oommunities in Pakistan 
cannot be put forth as a valid objeotion against this name be« 
cause if the presence of innumerable non-sooialists in Russia 
does not prevent its being named ‘ Union of Soviet Socialists 
Republics* why should it stand in the way of Pakistan being 
called au Xslamic Republic ! The appellation of Islamic Itepub- 
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lio is just to indioAto that it is a ^publio which is based on the 
principles of Tslam-^something which has already been speoified 
in the Objectives Resolution^ and Section 3 of the Report too 
leads to the same oonolusion. 

Apart from this, the following additions should also be 
made in this section. After Ciause 0)» ^he following Clause 
should be added : 

2. **The various zones or regions of the country shall be 
considered as administrative Units of a single State. They shall 
not bo racial, Uiyvistic or tribal units bot only administrative 
areas which may be given such powers nnder the supremacy of the 
Centre as may be necessary for administrative toavenience. 

3. ^«The Units of the State ^ail not have the right to secede.’’ 

Existing Clause (2) would thus be renumbered as (4). 

Part III 

TBB FSDSSATJOJi 
Chapter I-THE EXECUTIVE 
Section 23 f Clause (2) 

AppoMfnent of ihe Election Ocmmiesion and Bleeiim Tri* 
bunaU, 

The power to appoint Election Tribunals has been eategoris- 
ed with powers whioh are to be exercised by the Head of the 
State in his discretion. In our opinion this is not proper. The 
maintenanoe of justice and fairness in elections is of immmise 
signifioaooe to the existeo^e of our State and like other matters 
requiring justice, this too should be entrusted to the Judiciary 
and kept immune from the interference of the Executive. 
Therefore the words 'and Election Tribunals’ occurring in this 
Clause should be deleted. 

Our alternative proposal in this behalf is to be found in 
the ohapter relating to eleotiooe in Part XII. 

Section 28, Clauses 2 and 3 

(2) The Prime Minieicr irAo, /ur o 

not a WKmbir rf iht House oj the People should at the 
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expiration of that period eeOte to be the Prime Minister. 

(3) Provision should be made fm appointing as Minister a 
person who is not a member of either’House provided that a person 
should cease to be a Mintsisr unless he gets elected within a period 
of six months from the daU of his appointment. 

Theie two olauses proTido that ®T»n auoh persona as have 
not been eleeted to the Legitlatare may be appointed as Prime 
Minister or Minister and that they should try to get themselves 
elected after they are well in saddle for 8 months. This is 
highly objectionable and harmful. To place a person in aotho- 
rity and then provide him a chance to win his election might 
lead to the moral deterioration of the administrative machinery 
as well as of the voters. Therefore this door must be closed 
and both these daoaes shoald be deleted. 

The same wrong has been repeated in Clanse (2) of Section 
89 wherein provision has been made for uneleoted persons to be 

appointed as Chief Minister or Minister in a Unit and to be 
given a chanoe to get elected. 

Therefore Clause (2) of Section 89 should also be deleted. 

Cb^ter II—FEDERAL LEGISLATURE 

The manner in which the .House of Units and the House of 

People have -been proposed to be constituted is, in the opinion 
of this Conference, highly objectionable and exhibits the lack 
of principle in many respects. However, in view of the fact that 
the political leaders of the various provinces are carrying on 
negotiations in this behalf wo do not deem it proper to stand 

in their way in any manner and propose to reserve our opinion 
on this issne.l 


1. Ai ‘‘‘is Oonferenoe was Wa in January 1958 and the mdioations of an 

accord between the politioiane were avaiUble. the Conference ref. 

rained from giving any cuggeetion in this respect. Later on the 

oonfliot was resolved in the form of the Parity Vormula of MohaidiT.;..l 
oi U'igtA.^Editor. 
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SectiM 40 f Clause (1) 

A person should not be qualified 'io be chosen iofill a seat ia 
the Mouse of UntU unless he— 

({) is a citizen of Pakistan : 

(»$) ^a^ attained the age of thirip pears ; 

(in) is able to read and iprite in some language ; and 
(to) is entitled to vote in the choice of a member to fill a seat 
in the Legislature of the Unit by which he seeks to be elected : 

Prervided that the provisions of clause (iv) should not apply in 
the case of a Unit which has no legislature of Us own. In that 
ease he must- be a voter in a territorial constituency in that Unit 
for the House of the People. 

In this olauie four disqaalifying oonditions have been enu¬ 
merated in regard to a peraoo proposed to be elected to the 
Legislature < So far as Muslim members are concerned^ a fifth 
condition should also be added in the following words :*** 

'is an obserrer of faraiz* and desists from •fawahish^'* 
Section 40, Clause (!) sub-clause (W) 

The wording of this sub-olaoee Is obeotionable inaamuoh as 
this implies that a member of the House of Units must neces¬ 
sarily be a resident of the ^ary same Unit from where be is 
elected. This would bo conductiTe to the perpetuation of pro- 
Tinoialism among Pakistanis and therefore we propose that the 
present construction be substituted by tbe following 

**is on the electoral roll of any place in the State of 
Pakistan.” 

The same is to be found in Clause 4 of Section 47 and it 
should also be modified on the above lines. 

Section 42, sub-clause (e) 

42. A person should be disqualified fur being chosen as, and 
hr being, a member of the House of Units — 

c) If he has been contnrted vf any offeree, other than those sped- 
ed under sub-paragtaph (d) cftot’c, before or after the comtnen- 
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cement of the ConstUvtum, by a competent court in Pakistan and 
eentenced to life imprisonment or imprisonment for not leas than 
. two pears, unless a period of five years has elapsed since his release. 
According to thU iab-cUote anybody who baa been con- * 
rioted of any office and aentanced to impriaonment for a 
period of 2 yeara or over, would be diaqualified for being ohoaen 
as a member of the House of Units. The term ‘any ofifenoe’ is 
too wide and would oorer oases of parsons convicted for politi¬ 
cal reasons. Therefore, we propose that the words ‘any other 
offence’ ahonld be replaced by the words ‘offmce involrlng moral 
tarpitede’. 

Amendments on the same lines should be made in Seotion 
48, sub'olaose (e) and Seotion 1(^. sub-clause (e). 

Section 42, snb-clanse (g) 

If he has been dismissed for misconduct from service or from 
a post in connection with the affairs of the Federation or of a UnU 
unless a period of five years or such less period as the Head of the 
State may allow in any particular case, has elapsed since his 
dismissal. 

This Bob-oUmse disqualifies a person for being chosen as a 
member of the House of Units, if ho has been removed, from 
Government service on account of •misconduct’. •Misconduct’ 
is too wide and vague a term and would cover oases of persons 
dismissed by a Party Government for political reasons even 
though they may not have been guilty of anything involving 
moral turpitude. Therefore, after the word ‘misconduct’the 

following should be added 

“invoivlag moral turpitude,” 

Amoidments on the same Hnea should also be made in 
Sections 48 nnd 102, sab-clause (g) 

Section 50, sub-clanse (d) 

No person should be included »n tAs elsotorat roll for vote at 
any election »» any constituency — 

(d) if he has been convicted of any offence other than those speci¬ 
fied under srA-paragraph (c) above before or afier (he 
commencement of the Constitiaion by a competent court in 
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Fatten and sentenced to life imprisonmeTd or to imprison- 

meni for not less than two years, unless a period of five years . 

has elapsed siwe his release* 

Thi» Bttb-clamae also diaqaalifias anybody who haa bean 
convicted, by a competent ooart, of ‘any ofFonoo’ and eentenced 
to an imprisonment of 2 years or over. We have the smo 
objection in this behalf as in regard to the provision of Section 
42. sub-clause (e). Therefore, after the word ‘offence’ the words 
‘involving moral tarpitudc* should be added. 

Section 106, sab-clause (d) shonld also be amended accord¬ 
ingly. 

Section 66, Claose (1) 

A membir of iht Federal Legitlature should be required to 
take an oath of allegiance to Poiwton. Ho member should take 
his seal »n either House of the Federal Legislature onfil be has 
tailMH the prescribed oath. 

This clause provides for an oath of allegianee to Pakistan 
to be taken by the members of the Legialatore. The mmnbers, 
we propose, should also affirm on oath that in all the proceed¬ 
ings of the Legislature they would exercise their vote honestly. 
Therefore after the words ‘oath of allegiance to Pnkiatan’ the 
following should be added :— 

“and also to the effect that he wonld exercise bis vote honestly." 

The above shonld be added to Section 118, Clause (1) also. 

PartX 

JUDICIARY 

The new sections to the folic wing effoot should be inoor* 
poreted somewhere in this choptor : 

(1) **In the eppointment and promotion of every officer 
entrusted with adjudicetioo, along with other relevant factors, the 
qualities of 'taqwa and tadayyun* and knowledge of Islamic laws 
and learning through original sources, should be given due weight 
and treated as preferential factors. 

This is necessary in view of the fact that in respect of the 
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qualitiei of 'logtra’ wd *iaday^n* lilatD Isys erea greater 
empbaBis in the case of officers entrusted with the dispensation 
of justice than in the case of the members of the Execntire or 
of the Legislature. And once the principle has been accepted 
that the laws of the State are to be based on the principles and 
dictates of tslam» it is but imperalire that those administering 
justice according to Islamic Law should possess adequate 
knowledge of those laws, 

(2) *^The Legislature or the Estecutive shall not hare the 
power to appoint trlbanals.’^ 

This is neoessaty because it is absolutely against the dic¬ 
tates of justice that the Exeontire should bare the power, 
directly or through the Legislatnre, to set up, to serre its own 
interestii special Oourts for specific oases or for oases of a parti- 
oular nature, or to impose arbitrary restrictions upon their 
right of unfettered administration of justice. Uany a bad 
example of the objectionable manner in which such power has 
been exercised is before us. Therefore this method of appoint- 
meat of tribunals should be constitutionally stopped and all 
sorts of suits should be referred to the duly established oouiU 
of juatioc in the country. 

Chapter I^UPBEME COURT 

Section 182 

The Supreme Couri may, in Us discretionf grant special leave 
to appeal from any judgement, decree, final order or sentence in 
any cause or matier passed or made by any court or tribunal in the 
territory of Pakistan ; provided that U should not be open to the 
Supreme Court to grant special leave to appeal against any sentence 
or order passed by any court or tribunal constituted by or under 
any law relating to the Armed Forces, 

This section deprives the Supreme Court of the power to 
grant leave to appeal against the decision of any court or tribu¬ 
nal constituted by or under any ^law relating to-the Armed 
.Forces. In our opinion, this.restriction is against the dictates 
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of jnstioe. If the Supreme Court is to be the fi&al Court of 
justioe in our country^ there is ebsolutely no reason why any* 
body in the State, whether civilian or belonging to the Military 
or any common citizen should be debarred from any access to 
that court for seeking justice thereform. If a person is dissatis* 
fied with the decision of Military Tribunal why, after all, 
should he not have the right to appeal to the highest Court of 
justice t Therefore the following portion of Section 182 dionld 
be deleted: 


^^Prorided that.relating to the Armed Forces/’ 

Section 186 

Subjed io the provieione made the Federal Lefislature the 
Supreme Court should^ as reepecte the whole territorf/of Pakietan, 
nave the power to make any order for iAe pur poet of Hcuring the 
attendance of any pereon, ike diecovery or production of any doeu- 
ment of the inoeetigation or puniehmeni of any contempt of court. 

This sectioa provides for fMtrioting, through legislation, 
the authority of the Supreme Court to call for any person or 
document for purposes of evidence. This clearly implies that If 
the legislature enacts any law to stop the Court from calling for 
evidences or dooumsnts of a particular nature, the Supreme 
Court would be unable to do so, howsoever necessary its exami¬ 
nation may be for purposes of dispensation of justice. Accord* 
ing to Islam, the Court has the right to call for evidence which 
is necessary for the dispeosation of justioe and it is not per¬ 
missible for anybody in possmuon of such evidence to conceal 
it. Therefore, the following words occuring is this section should 
be deleted ; 


^'subject to the provisioos made hj the Federal LegisUtore/’ 
'^Iso, the following should be added at the end of the 
section : 

'^‘Provided that the Exeoitire should have the right to regoest 
the court to make proper arraDgemeats to ensure the secrecy of an 
evidence or document, the publicity whereof is, in the opinion of 
Executive^ prejudicial to the safely and integrity of the State/’ 
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Ch«ptw II-HIGH COURTS 
Section 205, Cltime (2) 

Nothing in this paragraph thould be construed a» giving to a 
High Court any juriadieiion to question any judgement of an »n- 
ferior court which ia not otherwiae subject to appeal or revision. 

The section ia intended to curtiel the jnriadiction of a 
High Court to the effect that it ehould not queetion the jndge- 
ment of any snbordinate court which ia not otherwiae aubjeot 
to appeal or reTiaion. In onr opinion, this limitation upon the 
highest court of a Unit ia detrimental to the proper falfilmeirt 
of the demands of justloo. A High Court should hare the fullert 
power to take cognizance of, and remedy, and ahortooming in 
the dispensation of justice that may at any time come to ite 
notice in respect of ita subordinate courta. Therefore, fliis 
cltiisc tltonM ht deleted altogether. 

Part XI 

SBRVlCBa AND PVBZJO SSBVICt COMMJBSION 

Chapter I—SERVICES UNDER THE FEDERATION 

AND THE UNITS 
Sectioa 222, aanse (1) 

No Bill or amendment to abolish or restrict the protection 
afforded to certain servants of ike State in Pakistan by Section 197 
of the Code of Criminal Procedure, 1898. or by Sections 80 to 82 of 
the Code of Civil Procedure. 1908, should be introduced or moved 

in the Federal Legislature or the Legislature of a Unit without the 

previous sanction of the Bead of the State or the Bead of the UnU. 
08 the cast may ht. 

In our opinion, this clause ia extremely objisjtionable. If 
the servants of the State of Pakistan are public servants and 
not the servants of the Head of the State or of the Head of the 
Units, there is no reason why the right of the representatives 
of the people to move any biU or amendment to introduce any 
change in respect of the rights, powers and privileges of auch 
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Berranta ahoald be conditloiied by previous asnetion of the 
Head of the State or of the Head of the Unite. 

As a matter of fact it ia ignoble enough that so flagrantly 
unjust a proTiaion aa ii contained in Section 107 of the Crimi¬ 
nal Procedure Code or in Seotiona 80 to 82 of the Civil Proce¬ 
dure Code should be allowed to remain on the Statute Book of a 
free Pakistan ; And it » even more ignoble that in order to 
protMt these Sections, the power of the legislators should be so 
restricted that they may not even move, except with the pre¬ 
vious permission of the Head of the State or the Units, a Bill 
to amend or abolish any of these provisions. 

Therefore this clause nnst be deleted. 

Part XII 

ELtOTIOSa 

It is necessary that it should be provided by mrsns of new 
section in this chapter that: 

(a) tt sboDld not be permissible for tbe Head of the State or 
the Head of the Units or Governnent officials to try to 
inflaence public opinion for or against any party or per- 
SOD In matters of election. 

(b) It should not be peroilssible. in matters of election, for 
the Prime Minister, tbe Chief Ministers, Ministers, 
Ministers of State, Deputy Ministers and Parliamentary 
Secretaries to use official resources or official pressure or 
influence public opiulon for or against any party or per¬ 
son by means of official resonrees or official influence. 

(c) Scats falling vacant in the Central or Unit Legislature 
should necessarily be filled through by-tlection within a 

naximnm period of 4 months from the date of their 
falling vacant. 

Section 234, Clause (2) 

The iUeticn Commission should consist of the Chief Election 
Commissiojter and such number of other Election Commissioners, if 
the Bead of the State may in his discretion from time to 
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time fix and the appointment of the Chief Election Commissioner 
and other Election Commiasitmere should, subject to the provisions 
of any 'Uiu> made in that behalf by the Eederal Legislature, be made 
by the Bead of the State »n his discretion. 

Thii clause leaves the authority to appoint Election Com¬ 
missioners to the discretion of the Head of the State just as in 
the case of the Chief Election Commissioner. So far as the 
appointment of the Chief Election Commissioner is conoerned 
there appears to be no altemative, but with a view to ensure 
fairness and freedom in matters of election it would bo proper 
to ensure that the entire Election Commission is not so consti¬ 
tuted as to bo protege of the Head of the State, 

Therefore we propose that the portion *fand the appointment 
. in hie disereiicn," be substituted by the following ; 

“and the appointment of the Chief Election Commissioner 
and other Election Commissioners shonld subject to the prorisions 
of any law made in that behalf by the Federal Legislature, be 
made by the Head of State respectively in his discretion and on 
the recommendation of Chief Election Commissioner.’* 

With a view to ensuring fair and free elections it is also 

necessary to add the following at the end of Clause (2) of Sectiou 
234: 

“(1) The office of Chief Election Commissioner riiould be a 
permanent one and he shonld be entrusted not only with the work 
of general elections in the Centre and the Units but also with by- 
elections in respect of seats falliug vacant from time to time. It 
shonld also be his duty always to maintaiu an up-to-date list of 

r 

voters.” 

“(2) The status of the Chief Election Commissioner should be 

the same as that of a Judge of the Supreme Court and he shonld be 
subject to the same disabilities as have been laid down in Clauses 
(2) and (3) of Section 227 in respect of the Chairman of the 
Public Service Commission.’* 

“(3) Only such person shonld be appointed as Chief Election 
Commissioner as has worked us a Judge of a Hi^ Court for u 
mininimum period of three yeant.” 




8^ Tht Islamic La%t and OomHluHan 

Section 239, Clanse (2) 

Tht BUction Triiunal tkonU b€ c^j>o{nte<f ^ fAe Bead of 
tho SUUe or tho Bead of the Unii^ ao iie case may 6a, in kis die* 
ereiion. 

This clftQte empowers the Heed of the State and the Head 
of the Units to appoint Sleotion Tribnnals in the Centre and 
the Units reepeotirely. As stated by ns in the context of 
Section 23, this is detrimental to the free oondnot of eleotions 
and therefore the existing Clanse should be snhstitnted by the 
following i 

power to appoint Election Tribnnals for the Centre and 
the Units should rest respectively in the Si^reme Coart or the 
Court concerned ts the case may be.** 

aOBBDVLM I 
LIST 1 (FEDERAL) 

The following additional Iterai ahonld be inelnded in Llat Z ; 

(1) The determio atlon, cO'Ordination and direction of the 
educational policy In accord with the Directive Principice of State 
Policy and the estabishment of academic and edncntlonnl Instltn^ 
tions. 

(2) Ihe protection the batie ideology and mission of the 
State in accordance with Directive Princlplea. 

LIST n (FEDERAL) 

Item No. 3 

PnvetUiw dtUntion in tA« territory of Pakietan for reaeone 
connected with defence, e;dernal affaire or tAe teeurity of Pakistan, 

persons stdtjected to preventive detention under the authority of the 
Federation. 

LIST III (CONCWIKINT) 

Item No. 3 

Preventive detention for reasons co»nectrd wUh the maintenr 
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anee of public order^ or maintenance of supplies and services 
essential to community \ persons subjected to such detention. 

Item No. 3 as existing in these two Lists is highly objec* 
tionable. The power of preventive detention as exercised up till 
now has manifested itself in laws like the Safety Act and other 
Acta of similar nature which are not only repugnant to the 
Shari^ah but are also against commonsense and the universal 
oonoept oinjustice. Even those so eager to retain.these powers 
have> daring the days when they were powerless, been most 
vooiferouB in their protest against the use of laws like Safety 
Act. Therefore If the retention of Item No. 3 of Lists I and III of 
this Schedule is at all considered necessary» the following must 
be incorporated somewhere in the body of the Constitution. 

any person is detained for reasons mentioned in item No. 

Lists I sod III of Schedule he should be produced before a 
court of law within 19 days of bis arrest and given full opportunity 
of defence and It should be the authority of the court alone to 
determine the period for which he is to be held under preventive 
deteutlou.^’ 

t 

SCBBDULS II 

TABLE OF SEATS—HOUSE OF THE PEOPLE 

Id this schedule the figure 88 in the column ^seats reserved 
for Muslims* against Punjab should be substituted by 87 and a 
new column, *seat8 reserved for Qsdianis* should be added. In 
this new ^lumn, figure *1* should he inserted against Punjab. 

The following should be added to the notes to this schedule : 

**(1) For filling up the seats of Qadianis in Punjab, Qadianis 
of other areas in Pakistan should also be entitled to vote and 
should be eligible for election.** 

^*(2) A Qadiani is a person who professes to believe in Mirza. 
Ghlum Ahmad of Qadlan as bis religious leader.’* 

This is a very important amendment upon which we insist 
with all the emphasis at our oommand. It is in no manner 
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oroper for th« oonBtitntion-mftkwi of oor oonntry to be obli- 
Wou. of the peculiar conditions end the social problems con- 
fronting ns in this respect and to frame a constitution on the 
basis of their personal views. They must not be unaware of how 
delicate and tense the situation has become in areas where a 
considerable number of Qadianis are living along with Muslims. 
They should not behave like our erstwhile ru’ers who did not 
care to take cognisance of the Hindu-Muslim problem until the 
four corners of undivided India had become blood-stained on 
account of the Hindu-MusHm disturbances. For our oonstitu- 
tion-makers. belonging to this country as they do, it would be 
* tragic blunder that they should refuse to take notice of a 
problem which needs an urgent solution and wait ^ 

time as they find that it has grown into a wild fire. 
added considerably to the deUcaoy of the problem is that while, 
on the one hand, Qadianis try to pose themeelvee as and mi* 

with Muslims, on the other hand, they etand not only a oof 
from, hut as rivals of Muslims by virtue of their creed, religious 
practices and collective organleation and openly dub all the 
Muslims a§ ‘Kafirs’. The remedy even today lies in declaring 
them a minotity altogether separate from the Muslims as had 
been proposei by the late ‘Allama Iqbal twenty yesrs back. 

Similarly, the words ’and Qadianis’, sbonid be added to the 
end of Section 1 of the Report of Minoiltiea Committee. 

The Report OD Fundamental Rights too. which was presented 
in 1950 and hastily adopted, must be amended to the effect that 
the following portion occurring i> Section 3 thereof is deleted : 

‘except in case of an external or internal threat to the 
security of the Stale or other grave emergency.” 

The above proviso is intended to suspend the right of’ 
habeas corpus. Telomie Shari'ah does not allow, in any oircum- 
Btances whatsoever, that any Muslim or non-Muslim citiaen 
should be deprived of his right to move the highest court for 
redress against an warranted detention. 

It Is ulso necessary that Sections 4 , 7 and 9 of the ‘Fnnda- 
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■leiitti Prtodples of ao Tslanlc State’ (Appendix No. I) formu¬ 
lated at Karachi in January. 1961, by accredited 'UlamS of 
rarioos schooli of thought are incorporated at some suitable 
place in the Coastltatlon. 


Annexiire No. 1 


In our opinion Section 4 ehoaid read as under : 

In the event of an objection being raised against the 
interpretation and definition of the Qur'an and the Sunnah, the 
matter should be referred to a Board of experts of Islamic Law 

(■£71omo.e./»oi»«an) and the Legislature ahould be bound by the 
Terdiet of this Board." 


SimilarlyinCl4nse(l)ofSeotion 6 relating to the com- 
position of the Board our amendments are as under ; 

"Pakistan Government should call for the name of the 
UlamS of Pakistan from such religious organisations oi'UlamS 
as have been working on Central and Provincial levels In a 
regular manner since after the establishment of Pakistan and 
whose organisations are intact up till now and the Head of the 
State should notify their names.” 


If by the term‘experts of Islamic Lew’ are to bo meant 
■£7iofflo.i-Dt»’, then they should have this much of dignity and 
power that their verdict is treated final and decisive. We do 

not agree with the proposal in its present form that just for the 
interpretation of the Qur’an and the Sunjuth ‘UlamS should be 
associated with the Supreme Court as it is futile that they 
should be associated with the Judges of the Supreme Court only 
for the interpretation of the Qur’an and the Sunnah. However, 
if 'UlamS are appointed as Judges, t.c., Qadia to adjudicate 
upon important religious matters which become an impending 
necessity then it would be proper enough. 

Signatories :— 


Manlana Abul Hasanat Qadri. 

Maulana Mohammad Abdul Hamid AI-Qadri Badauni. 
Mufti Muhammad Sahjb PatJ, 



Appendix 111 

Comments on the Draft 
Constitution of 1956 


AFTER « 0 tabUehmmt of tbe aecond Oonstituont 
Awmbly la 1955 the task of Cea#titut:oa.BJ»king 
was roetsrted. Chaudhri Uahammad AH preseoted 
his Draft Coustitutioa io tbs beginniag of 1956, 
Maolana Uaudadi, in consultatioD with his associates 
prepared detailed oommsats on the Draft and for- 
mnlated oonorete amendmcmts to it. 

Before releasing these comments for pubUoation 
Maulana Maududi tried to aacertaia the Tiewpoint 
of other important sections of the country and was 
satisfied that no material difTerenoe existed between 
their viewpoint and that of his own as contained in 
these comments. These comments and amendments 
are given in the following pages.— Editor, 



COMMENTS ON THE DRAFT 
CONSTITCTION of 1956 

Part II.—FUNDAMENTAL RIGHTS 
Preventive Detention 

In Pert II the following things nro highly objectionable :— 

Under Article 7, Clause (4) of the Constitution Bill a party 
in power can arm itself with anoh repressiTe laws under which 
it may detain a person for any length of time without a trial 
and without providing him any opportunity for defence. This 
Article gives unqualified licence to the Executive to detain 
anybody for three months without any let or hindrance what* 
soever. And for a longer detention the only restriction im¬ 
posed is that his case will be put up (evidently tx parte) before 
an Advisory Board. Now, if the Board» appointed for this 
purpose by the Executiye itself, opines that there exists suffi¬ 
cient cause for such detention, the Government mey keep the 
accused in jail for as long as it may desire. Uoreover, this 
Article authorises the making of laws under which people may 
be kept under detention for an unlimited period of time even 
without obtaining the opinion of an Advisory Board. We 
may be excused for this if we say that this article is much 
more oppressive than Article 22 of the Indian Constitution on 
which it appears to be based. Under the corresponding Indian 
Article, the Executive is at least bound to let the deienut know 
the grounds of his deteniioo and to provide him with an 
opportunity to clarify his position before an Advisory Board. 
But here, in our Islamic Bepublic, which should have been 
more liberal and just than a non-lslamic State, the dettnut is 
not being given even that much opportunity. We are of the 
view that detention of a person without trial and without 
proyiding him any, much lees full, opportunity to defend him* 
eelf is the very negation of justice. As a matter of fact 
there should be no place for preventive detention in an Islamic 
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CoDititution. Bat if oar ralera insist upon possessing 
this power it must neoesaeriiy by subject to the following 
conditions :— 

(0 that the person erreeted under any such law shall be 
produced before a court of law within a period of 15 
days and a definite charge brought against him ; 

(u) he shall be afforded fall facilities of defence ; and 
(m) oply a court of law, if satisfied as to the guilt of the 
accused, shall have the power to order detention and 
decide the period for which he should be detained. 
An Advisory Board, even if oonaisting of High Court 
Judges, cannot and should not, be given the power to 
express ex parU opinion against a ittenue on the 
basis of mere police reports and without hearing the 
other side. 

Restriction on Freedooi 

Articles 8,9, 10 and 1! provide on the one hand, freedom 
of speech, assembly, association, movement and right to hold 
property, and on the other, power has been reserved for the 
making of laws which may impose all sorts of restrictions on 
these freedoms. In this connection too we may be excused 
for the statement that these four Articles of our draft Con* 
stitutioQ are much inferior as compared with the correspond" 
ing Article 19 of the Indian CoustitutioD. While the Cousti* 
tution of India allows the imposition of only * ^reasonable 
restrictions*’ on these freedoms, our draft Constitution allows 
full liberty for the imposition of ^'any restrictions*’ on them. 
And this makes a world of diSerenoe in the two. It is evident 
that if the word restrictions** is qualified by the word 
reasonable’* the matter becomes justifiable and the courts of 
the country can nullify or set aside any restrictions which are 
not found to be reasonable. On the other hand if allowance 
is made for the imposition of ‘‘any restrictions’*, as has been 
proposed in the said Articles, the matter will fall outside the 
jurisdiction of the courts and an unscrupulous party or group 
in power can get unlimited licence to suppress its opponents 
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by imposing “any restriotW’ it likes on their freedom of 
speech, expression, assembly, assooiation, movement and right 
to hold and dispose of property. It con even wnfisoate 
their property and crush them in whatever manner it likes. 

We, ihtrtSore, demand that »» aur ConetiUtion ihe ‘toorda 
“reaaonabU tealrictione" akould be anbalituted for •anff 
r€$ricHon3'* • 

Part III—DIRECTIVE PRINCIPLE: OF STATE POLICY 

The Question of Interest 

In Part III the following amendments should be made 

Article 26 of the Constitntion Bill is silent about the elimi¬ 
nation of E»6« (interest) while the corresponding Article of 
Constitution prepared by the previous Constituent Assembly 
provided for the “elimination of Riba as and when it may be 
possible to do so". Considered from purely Islamie point of 
view, practising of Bi6a Is muoh more heinous a crime than 
gambling, use of liquors and prostitution. Islam views it 
with so muoh abhorrence that its culprits have been given 
ultimatum of war on behalf of God and His Prophet. In fact, 
of no other sin such a serious view has been taken by the 
Book of God. What then is the reason for deliberately ex¬ 
cluding it from the Directive Principles of State Policy 1 

Separation of Judiciary and Executive 

- Article 30 which provides for the separation of Judiciary 
from the Executive, does not give any time limit for the imple¬ 
mentation of this clause. The former Constituent Assembly 
had fixed three years for this purpose. Why should not that 
be adhered to 1 

Part IV : Chapter 1—THE FEDERAL GOVERNMENT 

The following provisions of this part ace objeotionable in 
our opinion and we regard them very dangerous for the coun¬ 
try. We urge with all the emphasis at our command that 
they should be properly amended 
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In olanse (3) of Article 32 it u provided that notwithstand¬ 
ing the expiration of bis term, the President shall continue to 
hold office until his successor enters upon his office. No doubt 

there is a similar provision in Article 69 of the Indian Consti¬ 
tution also but that can bo no argument for its incorporation 
in our Constitutions. We must frame our Constitution accord¬ 
ing to our own genius and the light of our own experience and 
our own principles of political behaviour. It will be enor- 
mously dangerous to oonstitutionalise the continuance in office 
(even for one single day without eleotion) of a person who has 
been empowered to dissolve all and each of the three Assem¬ 
blies which jointly constitute the electoral college for bis 
election. The President must necessarily vacate bis office on 
the expiry of his term. And in case the election for the Presi¬ 
dentship is not complete by the end of his term, the vice- 
President may temporarily take over his duties. And in order 
te avoid the possibility of both the offices falling vacant at the 
same time the term of office of the President and the vice. 
President may differ. (Pot example, the first vioe-President 
may remain in office for 2^ years). 

President’s Uallmlted Powers 

Articles 36, 37 and 49 empower the President to dissolve 
the National Assembly and dismiss the Prime Minister. This 
is obviously the way of dictatorship and »ol of democracy. As 
provided in the Bill the President will not be directly elected 
by the people, but indirectly by the National and Provincial 
Assemblies. And to give him an unqualified and unlimited 
power to dismiss the Cabinet, and dissolve the National 
Assembly elected by the people (which is the electoral college 
for his own eleotion), amounts to no less than arming him with 
the power to instal himself as a dictator. Any scheme which 
gives so much power in the hands of a single individual is 
absolutely unjustifiable and cannot be tolerated even for a 
single moment much less keep the door open to this danger 
for full six months’ These provisions can at any time turn 
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the oonntry into a hot •bed of conepiraoies and intriguee^ and 
an ambitious President with the support of a few ambitious 
highups in the sm'Woes of the country can at any time turn 
the Cabinets and the Asaembiies into mere playthings. The 
experience that ve have had in the recent past of the use of 
this power should be sufficient to open our eyes. The pro* 
visions made under Article 3S to impeach the President and 
remove him from office cannot be relied upon as an efikotive 
safeguard against this danger. On the contrary, they may 
have a diametrically opposite effect and may incite a President 
to dissolve the National Assembly simply to forestall a move 
for his impeachment. 

TFe, ihtrtfort, pUad that (Ae Pr^ident should not ai all 6e given 
tht powr to dissolve the National Assembtif or dismiss the Prime 
JUinisUr. As regards the Prime MinisUr it should on the controfy 
he explicitly provided in Article 97 that he shaU continue in office 
so long as he enjoys the confidence o/ the majority of the members of 
the National Assembly, 

President's Assent 

Article 53 as proposed in the Constitution Bill can cre¬ 
ate ties in legislation. It should be so worded as to provide 
that in ease the President wants to withhold bis assent to any 
Bill; he should make a declaration to that effect within 16 days 
and should return the Bill to the Assembly with his message, 
if any, within a period of 30 days, It should also be explicitly 
provided that if the Bill is again passed by the Assmnhly with 
or without an amendment the Pr^ident shall give his assent 
within a period of 16 days. Under the Article in its present 
form a President may delay a Bill passed by the National 
Assembly for any length of time. 

r 

Forthemore, it 18 nowhere prorided that the President 
will exeroiae his powers other than his discretionary powers, on 
the advice of his Conncil of Minietera. This is a grave omission 
which should be ratified. 
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Govetaor’s Powers 

In this part the following changes ere necessary 

Clause (6) of Article 69 empowers the Governor to remove 
the Chief Minister of the Province from his office at pleasure. 
And Clauses (i) and (2) of Article 81 authorise the Governor 
to dissolve the Provincial Assembly in bis discretion. The 
bestowal of these autocratic powers on the Governor is as wrong 
as the bestowal of these powers on the President under the 
aforesidd Articles 36, 37 and 49. In fact such unlimited powers 
of the Provincial Governors enhance the danger of dictatorship 
in the country manifold. Under the proposed Constitution the 
Governors are not to be elected by the people or even by 
Assemblies. They will be appointed by the President presiim- 
ably in his disoretioo and hold office during his pleasure. It is 
not mentioned anywhere in the Bill that the President shall 
appoint or dismiss them on the advice of his Council of Minis¬ 
ters. Thus the Governors will be completely in the hands of the 
• President who will eseroise complete control over them. Now 
just imagine : the President is empowered to dissolve the 
National Assembly, dismiss the Prime Minister at pleasure and 
has the Provinoiai Governors with the authority to dismiss their 
Chief Ministers and dissolve the Provincial Assemblies comple¬ 
tely under his thumb; furthermore, notwithstanding the expira¬ 
tion of his term, he can legally continue in his office until a 
Buooeesor who can be elected by the said Assemblies alone, is 
there to enter upon his office. Does it require any argument to 
make one understand lAot with the help of these provisions demo¬ 
cracy can be put to an end by one stroke of pen, and a period of 
six months which can legally intervene between the dissolution 
of Assemblies and their re-election is sufficient for manoeuvring 
the elections to the desired end I Will it be advisable to keep 
the door open for such dangerous possibilities ? Therefore, here 
too, we plead that the Governors should not have the powers to 
dissolve the Provincial Assemblies or dismiss a Chief 


\ 
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The Chief Ministers must continue in office as long as they 
enjoy the confidence of the majority of their Assemblies. 

Gpnrnor^s Aeeent 

Article 88 does not make it binding on the Goyernor that in 
case they wish to withhold their asieot to a Bill they should 
make a declaration to that effect and return the Bill to the 
Aseemblles with their message within a ipeeified period. More- 
oTor, no time limit is fixed during which the Governor must 
assent to a Bill which has been reconsidered and passed again by 
the AssembUee with or without amendment. Therefore, here 
too, amendments similar to those suggested under Article 56 should 
be made in order to check undiie delay in the passage of Bills, 

Part IX.—THE JUDICIARY 
Aneal Against Military Coorts 

Article 170 empowers the Supreme Court to grant special 
leave to appeal from any judgment^ decree, order or sentence of 
any court or tribunal in Pakistau. But it expressly bars the 
Supreme Court even from looking into the decisions and orders 
of the Military Courts and Tribunals. This is clearly contrary 
to justice. If the Supreme Court is to be the final repository of 
justice in the country, every aggrieved person whether a civilian 
or a military man should have the right to appeal for redress to 
the Supreme Court if he feels that any lower oourt (civil or 
military) has failed to do him justice. So far as we are aware, 
both in England and in America the highest courts of appeal 
have this power and there is no earthly reason why the Supreme 
Court of a country striving to become an Islamic Republic should 
not b© given this power. Therefore, the words “ofAcr than a Court 
or Tribunal constituted by or under any law relating to the Armed 
Forces” should be deleted from this Article. 

Appointment of Judges 

Article 174 lays down that the High Court Judges shall be 
appointed by the President after consultation with the Chief 
Justice of Pakistan and the Governor of the Province to which 
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the appointment relates. We consider the intervention of the 
Provincial Governor in the appointment of the Jud|^ of the 
High Courts to bo very objectionable. If the Judiciary is to be 
independent of the Executive, there is no reason why the heads 
of the Provincial Governments should have anything to do with 
the appointment of the High Court Judges who have to safe¬ 
guard the rights of the people against the Provincial Executive 
also. It is wrong in principle as well as derogatory to the dig¬ 
nity of the High Court and may even exercise an unhealthy 
influence over the Court’s powers to dispense justice in a free 
and unfettered manner. Therefore, the words ‘‘the Oovernor of 
the Province to which the appointment relates" should be deleted 
from Ariich 174 {/). 

PaH XI.—emergency provisions 

In this part of the Bill the following Articles we objection¬ 
able and should be properly amended 

Snspeuslon of Fuodsmeotal Rights 

Article 200 empowers the President to suspend certain or 
even all the fundamental rights as well as the right to move any 
court including the Supreme Court for the enforcement of rights 
conferred by Part II of this Constitution. We are of the opinion 

that this, in conjunction with certain other Articles of this Con¬ 
stitution completes the scheme which makes ike establishment of 
dictatorship possible at anp moment. Just imagine the state of 
things : the President dissolves tha Central and the Provincial 
Assemblies and dismisses the Jlfi»»st«rs ; if the people try to pro¬ 
test against this he proclaims an emergency and imposes ‘‘any 
resfrtdtons” on freedom of speech, erspression, assembly, associa¬ 
tion, procession, and puts behind the bar "the more dangerous 
elements” including the deposedMinistersandinfluentialmem- 
bers of the Assemblies ; bans the parties, if any, in the country 
and confiscates all their property. And if the people try to knock 

thedoorof judiciary for redress, the President under this AHtcle 

suspends even this right of the people and this power of the 
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Courts includwg the Supreme Court. Perhaps onlp a miracle can 
sate the e(^niry from dieUUorship under these circumstances. 

Have the Hon’ble Member* of the Coastitaeat ABsembl; 
preiomed that angels alone will be elected to the Pmidentehip 
of the eoantry and that none thronghout the country excepting 
the President—not even the Central Ministers, nor any of the 
300 members of the National Assembly, nor the Judges of the 
Supreme Court—can be trusted in times of emergency I If the 
Hon’ble Members of the Constituent Assembly really hold this 
opinion about themselves and their nation what is the necessity 
of staging this show of democracy I The best thing in this case 
would be to just elect some angel as President and entrust to 
him with full confidence all^he jndioia), executive and legisla* 
tive powers for life and then beseeeh him to nominate another 
angel to succeed him after his death. 

We are fully alive to the need of setting some sort of rest* 
riotions on the fundamental rights and of the neeassity of em¬ 
powering the Executive, in times of emergency, with powers 
wider than those enjoyed by it in pormsl times, but no human 
being should be given such absolute powers a littls misuse 
whereof may endanger the very freedom and liberty of the 
entire nation. 

Proclamation of Emergency 

Under Clause (2) of Article 203 it has been provided that 
the validity of any proclamation of emergency shall not be 
questioned in any court. We are of the view that the jurisdic¬ 
tion of the Supreme Court to see into the validity of this mat¬ 
ter should not be barred. When the circumstances which can 
justify the proclamation of an emergency have been described in 
Article 7P9, there must necessarily be some court in the country 
which should have the powers to judge whether these circumstances 
did or did not in fact exist at the Osne of the proclamation. Further¬ 
more, there should exist some remedy in the Constitution 
against an unjust proclamation of emergency specially when the 
National Assembly too is not in existence. Therefore, the fvords 
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••other than the Supreme Court" ahould be added at the end of 
Olauee (2) of Article 203. 

Part XII.—GENERAL PROVISIONS 
lalamic Provisions 

Chapter I of this Part deals with the Islamic Provisions, 
and Article 205 forms the only basis an which will rest the 
possibility or otherwise of eatablishment of an Islamic Order in 
the country. Therefore. tWa Article deserves our special atten- 
tion and it is our duty to carefully consider whether this 
Article helps and if so. to what extent, the achievement of the 
objective which ‘prompted the demand for an Islamic 

ConstitutioSv 

Olwid (1) of tWfl Articld declares that *no law shall be 
enacted which is repugnant to the Injunctions of Islam as laid 
down in the Holy Qur’an and the Sunnah and the existing laws 
shall be brought into conformity with such ■InjunotioDs’. This 
provision in itself is no doubt most satisfactory. Bat the 
following Clause (2) lays down that effect shall be given to the 
provisions of Clause (1) ONLY in the manner provided in Clause 
(3). And Clause (3) is as under 

“(3) Within one year of the Constitution Day, the Presi- 
dent shall appoint a Commission : 

(o) to compile, in a suitable form, for the guidance of the 
National Assembly and Provincial Assemblies such 
Injunctions of Islam as can be given legislative effect, 

and 

(b) to make rocommendaWons 

(») as to the steps and stages by which the Injunc¬ 
tions of Islam should be given effect; and 
(»•*) as to the bringing of the existing laws into confor¬ 
mity with the said Injunctions. 

The Commission shall submit its final report within 6 years 
of its appointment, or may submit any interim report earlier. 
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The report, whether interim or final, shalJ be laid before the 
National Assembly within ail months of ita receipt, and the 
Assembly-after considering the report shall enact laws in res- 
peot thereof/* 

When we ponder over the procedure eoumerated in Clause 
(3) of this Article we feel that this Clause takes away almost 
all that was provided for in Clanae (1)« 

In this scheme the following four .drawbacks are quite 
evident 

Firstly^ even after the Cox^titution Day for at least 
seven years there will l>e ^foll liberty* for the making of 
laws repugnant to the Holy Qur’an and the Sunnah and 
Clause (1) of this Article with all its oomprehensiTeness 
will not he able to affect such legislation in the country in 
any way. 

Stconilj/, eren after the lapse of this period of seven 

years it will not he open to anybody to challenge any law 

in any court on the ground of its repugnancy to tbe Qur’an 
and the because the word “ONLY” in Clause (2) 

prohibits that also. 

• Thirdly, the Injunctions of the Qur’an and the SannoA 
once compiled by the Commisaion appointed by the Presi¬ 
dent, will presumably serve as the sole source of lalamic Law 
and it will not be open to argue against any law from out* 
side it even on the basis of the Holy Qur’an and the 
fiunnah, as the word "ONLY” appearing in Clause (2) will 
preclude that also. 

Fourthly, it is true that after six and a half years the 
report of the Commission shall be laid before the National 
Assembly, but it will still depend on the sweet will of that 
Assembly as to what extent it should take cognizance of 
that report in enacting laws, and how long it should take 

in bringing the existing laws into conformity with the said 
'njnnctions. 



377 


Comments on the Drafl Constitution of 1956 

These ue the reesons which compel us to submit that the 
proposed Article in its present form instead of meeting the de- 
maud of the people for an Islamic Constitution practically 
amounts to an attempt to hoodwink or at least delay it for an 
unknown period. We do not at ail allege that this is the result 
of any such deliberate attempt. On the other hand we are 
oonddent that the framers of this Bill had no such intention. 
Therefore, we hope that they will welcome suggestions to make 
this Article mote effective and practicable for securing the 
desired end. It Is with this and in view that we suggest the 

following form for this Article 

'^Article 206. (1) No law shall be enacted which is 
repugnant to the injunctions, directives and the basic teach¬ 
ings of the Holly Qur’an and the Sunnah (hereinafter 
referred to as the Injunotions of Islam) and if any objec¬ 
tion is raised in any legislature that a Bill or any part of 
It is repugnant to the Islamic Injunctions, it shall be 
decided upon by the majori^ of the Muslim members of 

that Assembly. 

(2) In the case of Money Bills effect shall be given to the 
provisions of Clause (I) of this Article in the manner 
prescribed in Clause (4) below, 

(8) The existing laws aball be brought in conformity with 
the Islamic Injunctions, in the manner presorihedr in 
Clause (4) below. 

(4) Within a year of the Constitution Day the President 
shall appoint a Commiesion consisting of equal number 
of experts of Islamic law and experts of modern law 
and administration to :— 

(а) compile in a suitable form an authentic code of 
Islamic Injunctions for the guidance of the Nation¬ 
al Assemblies, and 

(б) make recommendations : 

($) as to the steps and stages by which Clause (1) 
of this Article may be applied to the Money 
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Bille, and 

(n) as to wliat improvements are desirable in the 
existing lawa from the Islamic point of view 
and the steps and stages hj which they should 
be brought in ocmformity with the Islamic 
Injunctions within a maximum period of ten 
years. 

This Commission shall present a report each year, and 
will complete its work within five years of its appointment. 
The annual reports of the Commission shall be presented 
before the National Assembly within six months of their 
receipt and the Assembly* after studying them, shall enact 
such laws as may be necessary under Clauses (2) and (3). 
The Clause (4) of the existing Article 205 may be numbered 
as Clause (S) and the last explanatory note retained as 
such. 

Oar above-mentioned proposal, on the one hand, solves all 
those difficultiei for the solution whereof authors of the draft 
Constitution have worded Article 205 in its present form and, 
on the other band, it does away with all the drawbacks that we 
have pointed out above. Now tbe only question that remains 
to be solve 1 is as to who should act as a final authority to 
decide whether a law is or is not in conformity with Islam ; the 
Supreme Court or the Legislature itself t We are of the view 
that the best solution is the same which was UTUinimously propos* 
edbf/the Conference of ^UlamS in 1953, i.e., like all other 
constitutional disputes, the dispute as to whether a law is or is 
not in conformity with the Islamic injunctions should be 
decided by the Supreme Court and for the first 10 or 15 years 
five *Ulama should be appoited to help tbe Supreme Court in 
deciding such disputes. Anyhow, if the members of the Consti¬ 
tuent Assembly are not at all prepared to accept this proposal 
then only acceptable solution is to leave it to the dtcision 
of the majority of the total nunther of Muslim members of the 
Legislature^ 
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PART XII : CHAPTER V—MISCELLANEOUS 

The following Artiolea too, are objectionable and should be 
anitably amended:— 

Martial Law 

Article 214 will, for the first time in onr constitutional his¬ 
tory, confer constitutional basis for the imposition of Martial 
Law in the country. Eyen in the British days the Constitution 
was silent in this respect. A provision in the Constitution for 
the imposition of Martial Law is not objectionable in itself, 
what is being objected to is the way it is being provided for. 
On the one hand the Article is silent as to the ciroumstances in 
which Martial Law may be imposed, and does not impose any 
restrictions on its nature, extent or duration, and on the other. 
It empowers the parliament without any restriction not only to 
Indemnify any person in respeot of any act done during Martial 
Law but also to validate all sentences passed, punishments 
inflioted, forfeitures ordered or other acts done by the Martial 
Law authorities. Tht fact btcMntt all tht more painful tohtn u>s 
oburte that our coMtituion^makers do not stem prepared to allow 
even as much latitude to their own nation as its British conquerors 
allowed it in the worst of times. Regulation 10 of 1804 which 
the British Government promulgated at a time when it was at 
war with the people of India, empowered the Government to 
impose Martial Law only in the followiog two caees 

(i) In ease of war, or 
(it) open rebellion in the country* 

And eren under theie ciroumttanoM it permitted the mill* 
tary oonrtg to try only thoee persons who were arrested while 
taking part in an armed rerolt against the OoTerntnent or were 
caught' openly helping the enemy. With the exception of these 
two types of people, with respect to all others, howsoerer 
seriously involved, Lord Wellesley issued clear instructions that 
the military officials could only arrest and detain them for 

delivery to the civil authorities for trial. Moreover, Indemnity 
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Acts pftfised by the British Gorernm^t always indemnified only 
.those acts of the authorities which might hare been performed 
in goodjaith. But our Constitotion Bill neither preseribes any 
oonditioDs for the imposition of Martial Law, nor places any 
limit on the powers of the Military Courts, nor qualifies the acts 
to be indemnified with the epithet of done in goodfaith,^* 

The Hon*ble ConiiUuHon^malur^ should not forget that they 
are making a Coneiitution nol only for thsir country and nation 
but also for ihemsehes and th^ir coming generations. We, there¬ 
fore, request them to amend this Article in the light of the 
following suggestions :— 

(1) Only those acts should be allowed to be idemni- 
fied which may have been performed in good faith and were 
necessary for the restoraticm of law and order. 

(5) There should either be no provision for validation 
of sentences, puDishmwts and confiscations inflicted or 
ordered by the Martial Law authorities or a right of appeal 
against them in the High Court or Supreme Court must be 
granted ; and 

(3) At the end of ibis Article, the following clauses 
should be inserted 

(a) Martial Law can be imposed through a proclama¬ 
tion by the President: 

(i) in case of open rebellion in the country and 
when the civil authorities have failed to restore 
order or, 

(li) in times of war for purposes of defence. 

(6) Martial Law shall remain in force only so long as 
the civil authorities are not able to take over the 
administration. 

(c) The Martial Law authorities shall do no more than 
the rostoration of law and order, 

(d) The Martial LawOourts shall have no jurisdiction 
over civiliao oiti%(^ unless arrested in an arm^ 
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revolt or fotind eetuelly helping the enemy. 

{$) Uertiel Law regulation or orders shall not apply 
to acts done before the promulgation of Martial 
Law. 

WITHOUT THESE AMENDMENTS THIS ARTICLE 
CANNOT BE ACCEPTABLE. 

Article 216 gives absolute powers to the President to par* 
don or commute sentences passed by any court or authority. 
This power of the President, too should be exercisable within 
the limits prescribed by the Holy Qur’an and the Sunnah. This 
was what the former Constitutent Assembly had provided in its 
draft and there is no reason why the present Assembly shonld 
depart from that. 

Fart Xll : CHAPTER 6—INTERPRETATION 


Oath 

Article 224 lays down that where under the Constitution' a 
person is required to take or eubsoribe an oath, be may make 
and subscribe an affirmation. This Article should apply to the 
non-Muslims only. A MusUm must take the prescribed oath. 
Therefore, tht words other than a Muslim** should be inserted 
after the word person** in this Article . 

SECOND SCHEDULE 

.The forma x>f oath proposed herein require revision. Many 
important components of the oatbe prescribed by the previons 
Constituent Assembly have been omitted from the forms pre¬ 
scribed by this Schedule. There is no reason why the Muslim 
signatories should avoid the taking of these oaths. We, there¬ 
fore, demand that the forms of Oaths prescribed in this 
schedule be brought in conformity with those proposed by the 
former Constituent Assembly. 


Islamic Law and Constitution 
FOURTH SCHEDULE j PART II 
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Disqualifications 

✓ 

All peri^oQs sentenced to two or more years of imprison* 
meat have been disqualified for being elected as members of the 

National and Provincial Assemblies* This disqualifleation should 
be limited tu only those persons te&o may have been imprisoned for 
commiUinfj any offence involving moral turpitude,** The former 
OoDStlutent Assembly had accepted this proposal in the pro* 
posed draft. 

SOME ADDITIONS 
Pacts and'Agreeoients 

It should be expressly provided in the Constitation •that 
Pacts and Agreements with foreign countries shall be placed 
before the Parliament for approval and ratifioation. 

General Elections 

The Constitution should also lay down the time-limit 
within which after the Constitation Day, general elections shall 
be held throughout the country. 
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Comments on 
1956 Constitution 


The Secoad Oonetitaeab Assembly of PekistsD 
peseed ‘The Coastitatioa of the Islemio Republic of 
PakUben’ on 29th February, 1966 and the Governor- 
General gave his assent to It on 2nd Mareh; 1960, 
This Constitation was enforced from 23rd March, 
I960. Maulana Maududi’s views on it can be known 
from the Resolution moved by him in and adopted 
by the Majlis-e-Sbura (Central Executive Council) 
of ex-Jamaat-e-IsUmi, Pakistan on 18th March 
1966 in Lahore, Because of its historic value this 
Resolution (which wis released to the Press in the 
form of a statement of the said Majii*) reproduced 
here in this Appennix,— SdUor. 



COMMENTS ON 1956 CONSTITUTION 

LAHORE, March 18 ; liajiia^Sharaf Jaiiiaat»e*Iilami, 
Pakistan, has issaed the fbllowmg Press Statement on Pakistan's 
Constitution : 

MAJLIS-E-SHURA, Jamaat e^Islami, Pakistan, offers 
thanks to Almighty God that after a long struggle stretching 
orer eight years and passing through various dangerous stages 
the question of the future Coostitution of the country has, at 
long last, been settled in a manner which, to a great extent, 
the aspirations of Islam JoWog democratic people* In spite of 
all its drawbacks the Constitution of the Islamic Republic of 
Pakistan as passed by the CMStituent Assembly on 29th 
February and assented to by the Go 7 em or •General on 
2nd March, 1956 is for serera] reasons acceptable and 
satisfactory. 

Firstly, with the coming in force of this Constitution the 
period of our slarery in this country finally comes to an end. 
The sorereigoty that was transferred to us in August 1947 from 
the British Parliameat, did not directly deFolre on the people 
of Pakistan. Instead of that it was entrusted to the Constituent 
Assembly and it was left to that body to decide in what manner 
or shape it should be transferred to the people. For a number 
of years the Constituent Assembly felt reluctant to relinquish 
this sacred trust to its rightful recipients. When at last under 
public pressurf) it was just on the verge of transferring the trust 
to the real beneficiaries, the then GoTemor^General dissolved 
it in October, 1954 and, as a result of a judgment of the 
Federal Court, the sovereign power of the country was declared 
to \ eat not in the Constituent Assembly which could be said to 
possess some representative character, but in the Governor- 
General who represented nobody and was himself appointed by 
the British Crown. Thus our Freedom was, as a matter of 
fact, mortgaged, first, with the Const!tut Assembly and 
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thereafter with the OorernQr^General. Now the assent of the 
Governor-(general to the Constitution of Pakistan is tanta¬ 
mount to an act of redeemuig the mortgaged freedom of the 
eonntiy after which we are» now for the first time, to really 
hare our share of the blessings of freedom. Consequently, 
should such an opportunity present itself CTcn with some dis* 
county no well-wisher of this country will refuse to arail of it. 

Secondly, the Preamhle of the Constitution, its Directiye , 
Principles and Article 198 of the Constitution have finally and 
unequivocally settled the 8-year old struggle between the 
.Islamio and anti-Islamic trends in favour of the former. And 
the fact that the ftiturc system of life in*this country has to be 
shaped on the basis of Islam and that the Qur'an and the 
SaftaoA shall ever reign supreme here haa beeu so firmly em¬ 
bodied in the Constitution of the country that no worldly 
power shall, Insha Allah, be able to obliterate it. This in 
itself is a great victory for which all Ahlt^IfMn (believers $.s., 
Muslims) should feel felicitated and thank Almighty God, 
After nearly 200 years of domination of *lCufr' it is for the 
first ticue that the sovereignty of Almighty God and the legal 
supremacy of High faith (Om) has been acknowledged in our 
Oonstitution. Again, it is for the first time that this epoch- 
making decision has been incorporated in the Constitution of 
tbe State that un-lslamio laws will not be valid, that all laws of 
the British period will be brought in conformity with the Qur*an 
and the SunnoA, and that no legislation which is repugnant to 
the Holy Qur'an and the Sunnah shall be enacted in future. Not 
only that, it is for the first time after the Khilafat-e^Bashidali 
that the governmental authority of an Islamic State has passed ^ 
into the Hands of the common people instead of royal families. 
This great revolution has indeed changed the coarse of history 
and has given birth to new era which, if we desire (and God 
helps us) can, with the grace of God, be turned into a second 
golden age in the history of Islam. No doubt, the method of 
implemeuting these provisions is not commensurate with their 
grandeur \ and it is a pity that tbe methods of making these 
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provisions effeotive as suggested hy the Islamic parties have 
not been accepted. Furthermore, the methods proposed in the 
new Constitution is snob as wiil be effective onij if ri^ht sort 
of persons are elected hy the electorate* Anyhow, if the 
Islamic ideology is supported by an awakened and strong 
public opinion, and the people continue to return such re¬ 
presentatives in the coming elections as are capable of and 
determined to work for Islam, then even this method can be 
utilised to achieve such resul^ as would transform Pakistan 
into an ideal Islamio State in a few years. 

Thirdly, from a democratic point of view too the Constitu¬ 
tion is to a large extent satisfactory. The balance between the 
Executive, the Legislature and the Judiciary has been almost 
equitably and fairly maintained ; in the form of an Election 
Commission, a very good provision has been made for holding 
elections ; proper checks have been provided to prevent the 
political parties from unduly interfering with and influencing 
the Services ; and not much niggardliness has been shown in 
conceding the fundamental rights to the people and guarantee* 
ing their enforcement. Although along with these bright 
spots the Constitution has a good many objectionable features 
also—some of which are very dangerous indeed—for instance, 
preventive detention, complete suspension of fuod a mental rights 
during an emergency, unlimited powers of promulgating 
Uartial Law and enacing indemnUy laws disqualifying a person 
sentenced to imprisonment of two years or more from being 
elected to the Assembly itrespeotive of whether he may have 
been sentenced for committing an offence involving moral 
turpitude or on political charges, and absolute powers of the 
President to grant pardon and reprieve which may even 
transgress the limits prescribed by God, yet all theso and 
other delects (not enumerated here) cannot constitute a suffi- 
ci^t or valid ground for rejecting the Constitution especially 
as the methods provided for amending the Constitution is 
quite easy. It is op^ to the people atrany time in future to 
elect such representatives as are prepared to run the admiuis- 
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tratioQ of the ooixotry withoat the i Jp of repressive laws and 
QQdtie authority and thereby remove these black spots of the 
Constitatidn. 

Fourthly^ this Constitution has to a very great extent 
satisfactorily settled the controversy over the distribution of 
powers between the Centre and the Provinces which had been 
raging for a long time and which had particularly created dan* 
gerous conditions in East Pakistan. The distribution of powers 
has now been effected in such a balanced manner that, while 
the Provinces havo been given practically all the necessary 
powers, the Centre has not been allowed to be weakened so as 
to endanger the solidarily of the conniry in any manner. All 
the same, if experience shows any defoots in this distribution 
of powers and the practical requirements of any part of the 
country call for a change therein such a change will not 
be very difficult due to the flexibility of the Constitution. 
Hence no present or future defect of the Constitution osn be 
reasonably made a ground for rejecting the whole of the 
Oonititution. 

It is for these reasons that UajUs*e*8hura of Jamaat*e* 
Islami, Pakistan accepts this Ccnstitution and would also 
advise all well-wishers of the country to accept it in all sin¬ 
cerity. At the same time the Hajlis appeals to all those 
people who are anxious to see Pakistan develop into a full- 
fledged Islamic State, that, in order to ensure the suocessful 
working of this Constitution and to make it an effective 
means for the achievement of the real object in view, namely 
the establishment of the Islamic Order, they should continue 
working with the same unanimity of opinion and unity of 
action which has brought this sucoees to them in their struggle^ 
for the framing of an Islamic Constitution. 

The Constitution would produce no useful results unless 
and until our entire social set-op, with all its various com¬ 
ponents, is morally prepared to see that the Constitution does 
work as a successful Islamic Conatitution and unless our 
masses develop the ability to elect the right type of persons 
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iranaUtliig it into notion. Tbio onlls for ooncorted effort# on 
the port of all iinoere Maelima. Mutual reoriminnticna 
nmobgat • variou# gronpt orer pott; trifle# would prore dis- 
Mtroue. Unity and solidarity ara all tbe more neoeesary now 
espeoially as an all«important constitntional issoo^ tbo nature 
of elaotoratea, still remains undecided. And this question 
bas not only been left undedded to be taokled by the National 
Assembly only» but it has been made incumbent upon the 
Assembly to ascertain and oonsider the eiews of the Pro- 
rindal Assemblies also. In this ditoonoerting state of affairs 
those who stand for ao Islamic Constitution cannot in any way 
afford to relax their efforts at this stage. We should all stand 
as one man and work hard to see that the issue is conolusiTely 
decided in farour of separate electorate and the designs of 
introducing the system of joint electorate are buried deep 
once for all. This would be impossible of achierement onless 
public opinion is so thoroughly mobilised against joint 
deotorate in Pakistan as well as in West Pakistan that none 
but those prepared to commit political suicide should dare to 
rote for it. 
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White Paper on the 
Problem of Electorates 


THE PftkiBtan iafued a ‘•White 

Paper on the Problem of Elect or atee” in Jannary 
1968. Ai thU document hae becone a part and 
parcel of the political histoiy of Pakistan and as it 
presents the electorate problem in its manifold aspects 
we deem it advisable to include it as an Appendix in 
the present volume.—fdilcf. 



WHITE PAPER ON THE PROBLEM OF 

electorates 

«.b My h., be<,on.e the order „t the d.j, Deeirloe, hre 

»f ‘I-' people 

ooholy elbeecee. Economic .itn.tion 1. rrorceoi.g .„ry dey. 

eeene 1. bcoondng „„re .„d „or. conf*.«,. "docili 

,Z j T eeptbrng. DJ.roption within 

end d«repnt. .breed, Ihi. i, the .itn.tlon tod.y, 

Mnfidenee of the people ha. been ahaken to ita Tory 

”.6^.08 Tbay ha™ a 

o^v the 7 '®' ' betrayed. Not 

leaderahTo "'TT ®‘'*“ 

AatcAeJ if **** cmtpiracUs have been 

real repreeentaiiveUn an honeH. dear and fair ««« by 

damping upon them a ayatem of electorate which ao oo^uai 

emer “°8tly the intriguers and the vested iatereet will 

emerge aHcceaaful out of it. This is the mightiest and the most 
outrageoua conspiracy to corrupt the political system and vitiate 
elections for all times to come. It wiU deprive the people of 

ever ge hng a chance, to ham a government of their oum choice The 

time has come when the facade of thia ugly conspiracy should be 

torn asunder and a united effort be made to protect the eon- 

stitution and lay the foundations of real democracy in the 
countrj. 

2 . Muslim India has always stood for the ideal of its sena 

rate nationhood. In Islam there is noplace for the narrow 

chauvinistic idea of territorial nationalism. Muslims realiaed’ 
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thoir separate entity and in I90A demanded separate elector* 
ates. The demand was accepted fin 1009) and despite all the 
machinations and manoeurringa of the Hindus, the Muslims 
succeeded safegarding this B 3 r 8 tdtQ. Mr. Jinuah’s famous 

4 

Fourteen Points included the demand that ''the representation 
shonld continue to be by means of separate electro ates. as at 
present” and a farther eluoidation of the point was made in 
the fifteenth point added later on» which nnequiTocally deolar* 
ed that the system of *'Separate Electorate is ineritable”. 
This demand was not based merely on any time*bound regard 
for political protection but was definitely an outcome of the 
realisation of the separate nationhood of Moslims. It is clearly 
borne out in what Qaaid-e-Aaam said in NoTember, 1945 : 

''We (the Hindus and Muslims) are different in every- 
thing. We differ in our religion, our cjTili7.ation and 
culture, our history, language, our architecture, music, 
jurisprudence and our society, our dress—in every way we 
are different—ITe cannot get together in the ballot boz*\ 

That is why after partition the issue naturslly remained 
settled. People never had even the slightest ides of effecting 
any change in the system. Elections in the Punjab, N.W.F.P,, 
Sind and Bast Pakistan were bold on this basis. The Liaquat 
Ali Khan Report (1950) presented this principle. The Nazim* 
uddiu Report (1952) was based on it. Muhammad Ali Bogra 
Report (1954) envisaged this very principle, In the East 
Pakistan elections, held in March 1954, no reference was made 
to it and the twenty*two points of the United Front do not 
mention it directly or indirectly. The principle of parity was 
adopted during this period but no mention of any change in 
the principle of elootorate was made in that either. After the 
dissolution of the first Constituent Assembly Mr. Suhrawardy 
joined the cabinet and got the principle of parity accepted by 
his East wing colleagues, but not the slightest reference was 
made to the reopening of the issue. The formation of one 
Unit was effected in 1065 and here too no reference was made 
to the issue of electorates. Even when the Awami League 
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opposed the One Unit bill, no mention woe mode of this isme. 
The only thing with which the One Unit bill was linked, was 
the principle of parity. So the history shows, that the issne of 
electorates was never a disputable issue in the eyes of the 
Muslims of Pakistan and even in their political circles it never 
arose for reconsideration. Nor was this issue linked up with 
any other question, be that of Parity or One Unit or any 
thing else. 

3. It may be asked that if this is so then bow and wlwi 
did this question arise and assume so much importance 1 

The fact is that the Hindus have been trying to impose 
joint electorates over the Muslims of the snb^continent from the 
very outset. Like us, for them too the problem of electorates 
is an ideological issue. They want to erect the polity on the 
foundations of seculariem and Urriiorial naiionaliem, and joint 
electorate is an important and effective device in their scheme 
of things. Not only that; the system of electorate is of tig* 
nificant imortanoe In a modem state. It acts as the very 
foundation upon which the political institutions are based. It 
is an integral part of the political structure and cannot be 
detached from it, because it is the ladder by means of which 
the political leadership emerges in a modern polity and con* 
trols all the organs of the state. Hindus realised this signi* 
fioanoe of the electorates and fought tooth and nail against 
the Muslims’ demand for separate eleotrorates, so much so 
that when the. Muslims succeeded in getting this demand 
accepted in 1909, they devoted all their energies to undo it. 
And when they formulated their draft conatHution of the 
country in the form of the 'Nehru Report*, they incorporated 
therein the principle of joint electoratea and were not prepared 
to effect any change in that. 

Despite the partition of the country and the vindication 
of the Muslim view-point they refused to reconcile themselves 
to the basic approach of the Muslims of Pakistan. This was 
fully realised by QQfi.id-e«Asam himself and after carefully 
studying the trends that set in, he declared that; 
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•‘Before we could seeume the reins of office, non-Mus- 
lims started pulling out of Pakistan, which subsequent 
eTontshaveproved, waspartof a well-organised plan to 
cripple Pakistan”. (October 1947). 

"We have been the victims of a deeply laid and well- 

planned conspiracy executed with utter disregard of the 

elementary principles of honesty, chiralry and honour . 
(October 1947). . , 

"Minority Communities must not by mere words but 
by actions show this that they are truly loyal and they 
must make maiority community feel that they are true 

citisens of Pakistan”. (June 1948). 

"It is now perfectly obvious that, having failed to 

prevent Mueliensfrom achieving Pakistan, these ^^‘ncies a^ 
nov> trying to disrupt Pakistan frrm u,ithin hy insidious 
prcpagZda aimed at setting brother Muslim against 

brother Muslims”. (March, 1948). 

Thus, instead of reconciling themselves to the basic ideo-, 

loay on which Pakistan is based, they began to assail it from 
within. They tried to raise the slogan of ioint electorates on 
the first opportunity that they got. In 1951 when an amend- 
ment to the fifth and sixth schedule of the Govemmmt of 
India Act, 1935, was being discussed in the Constituent 
Assembly and the principle of adult suffrage was being ^opt¬ 
ed Hindu leaders girded up th«r loins and Mr. Ra) Kumar 
Chakravarty, without paying any heed to the relevancy of the 

issue, declared : 

"Sir. we all want-eepeoially the minonties-joint 
electorates, nor only in Sind but also in Hast Ben^l. But 

I find that an important omission.The more of the Bill 

should also have moved for the system of joint electorates 

without reservation.I want to raise here the question 

that in Bengal ice are very keen about the system of goint 
electorates without ressrtwfton”.! 

They failed to convert anybody to their yiew-pomt. But 
1 . Oonstitit^Asssmbly of Pakisivn MxiUs, Volume IX, Ko. 2. p. 31. 
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despite the failure they oootiDued their campaign singlehandod. 
Then came that unfortunate period of our history when political 
wranglings and power-politios dirided the Muslims into half-a* 
dozen groups and the balance of power went into the hands of 
the Hindus. Being in possession of the balance of power they 
tried to cull out a heavy price of their support. In August 1966 
Central as well as East Pakistan Ministries were formed with 
the support of the Hindus. And the Muslim parties which 
joined these Ministries were prepared to barter away even the 
ideology of Pakistan for the votes of the Hindus 1 Mr. B.K. 
Das, leader of the Congress Party, while giving reasons of 
their participation in Government said on September 6,1966 ; 

*'The Pakistan National Congress bas thronghout bemi 
fighting for the acceptance of the principle of Joint Electro* 
rates and a constitntioD for the country fully democratic in 

outlook.At present, however, there are signs discernible 

that the reasonableness of our demand from the standpoint 
of the larger interests of the state stands recognised by the 
parties as they have recently emerged in both the wings... 
We were eager io take advantage of the changed circumetancee 
and decided to work in oo*operation with all sections and 
communities”, {Dawn, Sept. 6, 1966). 

That was how and when the electorate issue was raised. 
And it was done at the instance of Hindus and Hindus alone. 
The ‘'changed oiroumstaooes” were more congenial to them and 
they “took advantage” of this situation. Now they had with 

them from amongst the Muslims themselves certain advocates 
of their viewpoint. 

4. On the very first signs of this deal Jsmoat-e'Islami 
raised its voice against it. Manlsns Mandndi warned against 
this secret compromise and asked the people to defeat this 
machination of the saborteurs. On 2nd September 1956 he 
issued a statement against this move and condemned it in nn* 
equivocal terms. In November, 1956, on the occMion of the 
Annual Conference of Jamaat-e-Islami, Maulana Maudadi ^ain 
warned against the dangers of this move. The public opinion 
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^ 76h6iD6nt agftiBSt thifi movd th^t th6 frftrincrs of tbo 
Cottititution had to defer final deoieion on this issue. A pro- 
▼isioii was made in the Constitution that the system of electro- 
rate will be decided by National Assemblies. The West Pakistan 
Assemblo Toted in faTOur of separate electorates and the rote 
was almost unanimous, only 10 persons dissenting in a House 
of 310. The East Pakistan Assembly is alleged to have decided 
in favour of joint electorates. But this decision (if at all 
taken) was made with a very small margin and that too with 
support of about 60 Hindus votes, against the wishes of a large 
majority of the Muslims member of the Assembly, and worse 
of all, in a House which was in a state of utter chaos because 
of coercion, intimidation, and even manual interference from 
the galleries filled with Hindns and goondas of the ruling 
clique. 

Then a week later when the matter came before the 
Kational Assembly it evolved a most dangerous aud nonsen- 
sible formula. It adopted Joint Electorates for East Pakistan 
and Separate Electorates for West Pakistan. This was done 
at a time when practically the whole of the country was de* 
manding separate electorates. Section 144 was clamped os 
Dacca to stop the people from voicing their views and goondaf 
unleashed upon them to give them some lessons in law and. 
order. The Republican Party which only a couple of dayii 
earlier had most unequivocally assured to stand by its own aud 
the nation’s unanimous decision in favour of separate elector¬ 
ates, overnight took a somersault under pressure from the 
President and the West Pakistan Governor who had flown to 
Dacca. It colluded with people bent upon undoing Pakistan 
and its basic ideology simply to retain power and voted for the 
said foolish formula. Everybody knows how even the open 
enemies of Pakistan laughed at this and questioned the justi¬ 
fication for Pakistan thereafter. And finally in April 1957 the 
BepnblioamAwami Ministry, disregarding all the public 
demands, amended the electorate formula and imposed joint 
electorates over the entire oonntry. All this was done to 
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appe4B6 the Hiodu memberi and thereby keep themsdlres in 
power. This was the shamefal way—ont and oat despotic—in 
which the system of joint electorate was thrust upon the 
country. Last of all, in October 1957 when after the fall of 
the Suhrawardy Ministry, the hope of the re-adoption of 
separate electorates dawned, all the Tested interests again 
conspiredlo sabotage the move, and once again with the 
treachery of Republican Party, this const rue tiTO attempt was 
defeated, and the system of joint electorate remained tied to 
our necks. 

5. People have condemned this tyrannical and Hindu- 
inspired move of the power •thirsty politicians. They hare criti¬ 
cised it in unambiguous terms. They hare agitated against it 
in all the accepted democratic ways. They hare used all 
rehioles of democratic expression to Toioe their disapproTal of 
it» Their opposition to it has been so thorough and so OTsr- 
whelming that the so-called Fact Finding Committee of the 
Republican Party did not dare to publish its report. But, all 
this has not been able to more the unscrupulous politicians 
who rule the country through intrigues and alliance and pay 
not the least heed to the will of the people. 

6. The imposition of the joint electorates is the most 
dangerous conspiracy that has been perpetrated upon the 
people of Pakistan. This is generating very grare consequences 
for Pakistan and is loaded with more exploslTs dangers for the 
future. The fact is that even a cursory appraisal of these 
dangers is sufficient to stagger a real patriot. The joint electro- 
ate is not only a negation of the two-nation theory—the Tery 
raisan d'etre of Pakistan—it is also a gross and flagrant rio- 
lation of the principles of Islam, and is in clear conflict with 
the tenets and the basic scheme of the Constitution of the 
country. Nay, it is bound to endanger the Tory existence of 
Pakistan. 

These are the consequences which must flow from it : 

(a) It will weaken the Islamic consciousness of the 
MillcU and will inject alien ideas into the mind# 
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of the coming generntiooB. Weakening of the 
iBlamic feelings will automatically result m 
' weakening of the bonds of integration of Pakielan. 
Pakistan consists of so many otherwise hetero¬ 
geneous elementa-which haTS been united into a 
Lm unit only by Islam. Anything that weakens 
this tie. is bound to act as a force of disint^ 
gration. This idea of joint electorates is based 
on the theory of territorial nationalism and not 

on Ifilsbffl* 

(61 Joint electorate is. as a matter offset, the fiwt step 
in the scheme of its promoters. They are fanning 
the flames of Bengali nationalism. And they have 
given more than sufficient indications that their 
re^l aims secularism and secession. The jubi- 

lance which was demonstrated by the Hindu leaders 
and the Hindu press of Bharat on the imposition of 
joint electorates and the felicitations which ^e 
other than the Bharti Prime Minister expressed on 
the formation of Noon Ministry are firm indicators 
of the future. The joint eleotorate is the door 
through which the demand for United Bengal 
wants to enter. They have erected the door end 
are now jealously guarding it. Money, influence. 
presBure. everything is being lavishly used m keep- 
ing the door intact. This is the greatest crack 
that has occurred in our defence wall-the next 
step wiU be the demolition of this wall. 

(c) The reason why Hidus, Communists and the vested 

interests are so eager to retain joint 
becomes crystal-olear wheiw.one studies the influ- 
once they are going to command over the elections 
under, this system. Statistics show that Hindus 
and the Muslim politicians of their choice will gam 
oontrol over the political life of Bast Pakistan and, 
through it. will become a decisive factor m the 
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National Assembly. A oareful study of the follow* 
ing data shows that Hindus are not demanding 
joint eleotorates out of any lore for Pakistan, but 
in order to enabla thamselres to wield real autho* 
rity in the political life of the country. Their new 
strategy is to prevail over Pakistan through this 
subterfuge. And the Communists are working hand 
in glove with them, for they also see into a sure 
obanoe for inflltrating into the political life of 
Pakistan. 

The facts are as follows : 

The East Pakistan Provincial Assembly will have 300 
general and 10 women seats. An analysis of the position of 
Hindna in different Constitueneiea shows that : 

In fourteen constituencies Hindu votes are in majority and 
here they are bound to get representatives of their own choice 


«leot«d. 

These constitnenoies are: 

1. 

Khnloa Sadar Sonth East. 

2. 

Khulna Sadar South. 

3. 

Satkhira East. 

4. 

Bagorhat South. 

6. 

Dinajpur Sadar North. 

6 . 

Gopalganj South West. 

7, 

Gopalganj East. 

8. 

Firoojpur North West. 

9. 

Gopalganj West. 

10. 

ThakurgaoD Central. 

11. 

Chittagong Hill Tracts North. 

12. 

Chittagong Hill Tracts South. 

13. 

Madaripur South West. 

14. 

South Sylhet South West. 


In thirty*fiv6 constituencies the non-Muslim population 
varies from 36% to 49.19%. As such, they, without the support 
of any Muslim votes, can get their candidates elected because 

(♦) very few Muslim women vote while most of Hindu 
women oast their votes ; 
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(ii) Hindu votes will be oonsoliduted while Muslim votes 

:;rMu:;: Ute^ do not use their votes while Hindus 
are politio^ly much advanced, and 

(io) the^ffloulties of communication and transport are also 

a disadvantage to the MuaHm voters. 

These oonstituenoies are as follows ; Peruntage of 


Same of the Conatitueneiee 

1. Gopalganj North 

2. JesBore Sadar South East 

3. Bagerhat Central 

4. Dinajpur Sadar West 

5. Habibganj North Weet 

6. Bagerhat North 

7. Khulna Sadat South W^t 

8. Satkhira West 

0. Satkhira Sadar North 

10. Khulna Sadar North 

11. Thakurgaon South 

12. Bagerhat East 

13. Bakerganj Sadar North West 

14. Piroojpur North East 

15. Narail South East 

16. Chittagong Sadar Ceneral North East 

17. Dacca Sadar Central South West 

18. Satkhira North East 

19. Sunamganj South West 

20. Habibganj South 

21. Habibganj South West 

22. Mnnshiganj North West 

23. Hangpur Sadar North 

24. Goalondo South 

25. Netrokona North 

20. Sunamganj North West 


non-Mvelim 
Population 
... 49.19 
... 47.6 
... 49.0 
... 49.0 
... 38.0 
... 46.0 
... 46.5 
... 44.6 
... 41.0 
... 47.0 
... 42.3 
... 41.0 
... 47.0 
... 40.0 
... 40.3 
... 42.0 
... 40.5 
... 43.0 
... 48.0 
... 38.9 
... 37.3 
... 39.0 
... 37.5 
... 37.06 
... 38.0 
... 36.0 
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Name of the Conetituendee 

Perctntage of 
non~Mu$lim 

27. 

Magurah North 

Population 
... 40.0 

28. 

Narail Central 

... 49.0 

29. 

South Sylhet East 

... 48.0 

30. 

South Sylhet Sonth 

... 47.0 

31. 

South Sylhet North B^t 

... 40.6 

32. 

South Sylhet North Weet 

... 40.0 

33. 

Khulna Sadar North Bast 

... 40.0 

34. 

Bakerganj Sadar Weet 

... 39.0 

36. 

Brahmanbaria East 

... 36.3 


In eighty-nine oonitituenoiea Hiodiu have a oonsoHdated 
vote of S0% to 36.45% and caloalationa show that they can win 
the elections with the enpport of reiy few Muslim rotes. In the 
oonstituenoieg they are the deciding factor and need from .06 to 
12.1% other votes to sweep the polls. These oonstitueneies are 
as follows : 

Percentage of 



Name of the ConsMu^ndee 

non-Jfiulim 

Populaiion 

1. 

Netrokona South East 

... 35.43 

2. 

Nilphamari North 

... 35-43 

3. 

Bajshahi Sadar Weet 

... 35.37 

4. 

Feni North 

... 35.37 

6. 

Piroojpur West 

... 36.0 

6. 

Chittagong Sadar East 

... 34.56 

7. 

Chittagong Sadar Centra) South East 

... 34 56 

8. 

Bakerganj Sadar Central West 

... 34.66 

9. 

Faridpur Sadar West 

... 34.56 

10. 

Nilphamari West 

... 34.0 

11. 

Brahmanbaria North 

... 34.0 

12. 

Manikganj Weet 

... 33.43 

IS. 

Tbakurgaon Weet 

... 33.33 

14. 

Habibganj North 

... 38.0 

16. 

Magurah South 

... 32.19 
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Name of the Conatituenciea 

16. Br*hmanb*ri* South B*«t 

17. Kiahorganj North Bait 

18. Myrnoniingh Sadat North 

19. Satkhira North Wnt 

20. Chittagong Sadar Central 

21. Dinajpur Sadat Central 

22. Dinajpur Sadar South 

28. HahibgaoJ Weit 

24. SnnamganJ North 

26. Daooa Sadar Weat 

28. Sadar Central North 

27. Narayanganj Weat 

28. Nougaon North 

29. Nougaon Central 

30. Netrokooa North Bait 

31. Bangpur Sadar North Bait 
82. NacailBait 

33. Jhlnaidah North 

34. Kurigram North Wait 

86. Chittagong Sadat Central South 
86. Tangail South Bait 

37. Baridpur Sadar.North 

38. Uanikgan) Bait 

89. Kiihorganj South Bait 

40. Bogra North Weit 

41. Chittagong Sadar North Wait 

42. Daooa Sadat North Wait 

43. NUphamari Bart 

44. Uadatipnr South 
46. Manikgani Central 
46. Daooa Sadar Sooth 

. 47. Sanamganj South 

Bagerbat Sonth East 


Percentage of 
non-Mualim 
PopMlation 

... 32.11 
... 31.84 
... 31.84 
... 31.04 
... 31.04 


Hi 


... 30.06 
... 30.06 
... 29.96 
... 29.0 
... 29.0 
... 89.0 
... 29.0 
... 29.0 
... 29.0 
... 28.93 
... 28.3 
... 27.76 
... 27.64 
... 27.54 
... 27.64 
... 27.29 
... 27.29 
... 27.29 
... 27.17 
... 27.18 
... 27.16 
... 26.67 
... 26.0 
... 26.0 
... 26.0 
... 26.0 
... 25.2 
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4 

^rptnlagtef 

Nam* 0 / a« OonatiintneiM nom-MntUm 

FopuktHom 


49. 

JMfore 8«d«r South 

... 26.2 

60. 

North 87lhet North Weti 

... 26.2 

61. 

ThakorgMO North 

... 24.62 

62. 

JhinoidiA Control 

... 24J(2 

63. 

Nitor# North 

... UJSi 

64. 

Noogoon North Woot 

... 24.62 

66. 

Brohmonbori* Oantrol Wait 

... 23.8 

66. 

Qoolondo North Wait 

... 23.6 

67. 

Tnngoil Ooatral 

... 28.6 

68. 

JoMoro Sodor Central 

... 28.6 

69. 

Brahmanbarla Central 

... 23.16 

60. 

North Sylhet North East 

... 23.16 

61. 

North Sylhet North 

... 23.16 

62. 

Brahmaabaria Weei 

... 22.77 

63. 

Faridpar Sadar North Baat 

... 22.77 

64. 

Tangail Sooth 

... 22.73 

66. 

Netiokona Bait 

... 22.69 

66. 

NarayangaD] Sooth 

... 22.69 

87. 

OUttagong Sadar Central North Weat 

... 22.66 

68. 

Tippera Sadar North 

... 22.66 

69. 

Taogail Central Eaet 

... 22.23 

70. 

Dacca Sadar South Weat 

... 22.02 

71. 

Uanikgaii] North ^ 

... 21.92 

72. 

Tippera Sadar East 

... 21.9 

78. 

Bugpor Sadar Central 

... 21.86 

74. 

Sirajganj North Weat 

... 21.86 

75. 

Jamalpur North Eaat 

... 21.85 

76. 

Chittagong Sadar Central South Weat 

... 21.66 

77. 

Barkerganj Sadar Central 

... 21.66 

78. 

Faridpnr Sadar South Baat 

... 21.68 

79. 

Nawabganj North 

... 21.7 

80. 

Rajehahi Sadar Soatii 

... 21.4$ 

81. 

Eiahorganj Central South 

... 21.0 



Nam of the CoattUviioa 




4 # • 






4 ## 




si.o 

21.0 

20.88 

20.6 

20.3 

20.0 

20.0 

£ 0.0 


Whitt Paptr M fht ProbUm of BMoraUt 40® 

'' perottttage of 

now^MtUfii 
Poputatioa 

82 . North Sylh«* South 

88. C^ttagong Sadar North East 
84. Pahna Sadar Soath East 
86. Chittagong Sadar 

86. Earidpnr Sadar East 

87. Patidpar Sadar Sonth 
Jhinaidah South 

89. Dinajpnr Sadar Sooth East 
In four women oonstitnan^es non*Mnslim rote# range from 

84% to 89.7%. AU these foot seats are Hindu snreebots. Thw 

under the joint eleotorate system. Hindos are sore to get U2 

•eats either lor themseWes or for their nominees while under 
separate electorates they haring 70 seats only. In other 
eonstitnenoies also their oonaoUdated rotes may pay them 

handsome dirldends. , „ j 

This conclutivtiv thorn that Bindut w%ll vUld 
inflaenet in Matt PaUttan folUiet and through it upmth. Centre. 
What would be the eoneeguenoet of U; it not difficult to imagtne. 
This further thowt that even if one general election it hdd on 

the basia of joint eUctoratei it would be eufficient to give 
Pakittan forces ampU opportunUies to adminitter. Ood forbid, a 

shattering blow to the integrity and survival of Pahatan. 

7 Now, what is the way out of this dangerous impaw T 
All fa’ots-hard faota-^rire us to the oonolnsion that the issue 
of electorates should be finaUy decided according to the will of 
the people before the first general elections are held. And this 
can be done if ihe^aaua ia rtferred to the peopU for decxsion. 

Hence our demand Is for a Referendum. 

Referendum should be immediately held, beeause this is the 

only way to solre this issne peacefully and amicably and with¬ 
out deUy—for delay will giro upperhand to those elements 
whose continuance in power may endanger the rery existence of 
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the taaniry, 

Befarendtim is the only way to decide the iieoe demcereti* 
oelly. People here been very otinningl; deprlred of their besie 
politioei rights. Deoiiioiis ere being continnonsly mode hy the 
ruling coterie in e diotetoriet way end the roioe ^ the people 
is not being giren the leest iisportenoe. Beferendnm means 
reference of an issue to the people, a Partial denionstretion of 
tbelf soTcreigo right. It wilt strengthen democracy in the conn* 
try and will sonnd the death^knell of the anti> democratic forces 
who are bragging about re^olntionary councils and the like* 

As a matter of fact* referendum is the only way out. 

It will not delay the general elections^ rather it will ensure 
tb^r early ooearrenoe. If the public pressure and public censure 
exert themsclres fuUy» no power on earth can delay the dec* 
tioni. The referendum will establish the supremacy of the 
people and strengthen their force, power and pressure. In the 
face of their aroused interest and united force, there is no 
question of delay in elections. 

Lists should be prepered oomiDUDity*wise so that they oan 
equally aerxe under both systems. DeUmftation will hare to 
be done simultaneously on joint and separate basis. This may 
-entail a little more expenditure but it Is of no signifloanoe in 
the face of the importance of the ^blem. With the help of more 
staff all arrangements can be made without causing any delay. 

According to the echedale of the Kleotioos Commission all 
thiework would be finished by June 1968, On the new arran* 
gemeot the same schedule can be strictly maintained. Referen* 
dum should be held in October 1968. Its result can be compiled 
within a fortnight. Preparations for general elections should 
continue unabated. And the general elections can be held with* 
in two or at the most three months of the referendum date. 
This is how we oan come out of this dangerous situation without 
delaying the general ele^ions. 



Appendix VI 


ABUL A‘LA MAUDUDI 

A BIOOllAPHICAL SKETCH 

8AYYID ABUL A‘LA MAUDUDI ia one of the greeteat think- 
era eooial reformera of the world of lalam. Ho waa bom in 
Aorangahad (Hyderabad. Dooean, India) on 2Sth September, 
1908 and atarted hia pubUo life aa a Jonmaliat in 1920. At the 
age of aoTenteen, he beoame the editor of daily Taj, Jabalpur 
and later on edited the Al Jamiat, Delhi-one of the moot 
influential and popular Mntllm newapapera of India of the 
niheteen-twentiea. In 1M9. when he waa 26 yeara old. he pnb- 
liahed hia leholarly and monamental work Al-J*had Fi-aUIsUm 
(Holy War in lalam). Thia book it unprecedented in the lal^o 
literature and the equal of it cannot be found even in Arabic. 

Maududi, later on, ahifted from Delhi to Hyderabad 
(Deccan) and In 1931 atarted Tarjuman al-Qur'in, a monthly 
journal dedicated to the oauae of lalamio Renaiaaanoe. Thia 
journal has played the pioneer's role in stirring the new awaken¬ 
ing among the educated elite of Muslim India and an Indian 
historian rightly declaroe that no future hiatorian of the Mnalim 
India can ignore the part played by thia Journal. 

It waa in 1937 that Dr. Muhammad Iqbal wrote to Maulana 
Maududi to shift to Punjab and oo-operate with him in the 
gigantic research work of the reoonatruotion and the codification 
of Islamic Jurisprudence. This correspondence was followed by 
two meetings between these luminaries of Islam. Finally it was 
decided that Maulana Maududi should shift to Punjab and 
direct an institution of Islamic research—Dor ahlaUxm. Maulana 
Maududi left Hyderabad and settled in Punjab in March 1938. 
“But alas 1”, in the words of Maududi himself, "he (Iqbal) was 
m the last days of hjs life, The very next month be breathed 
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hii iMt 4iid I VM l^ft aIooa for tho uphill t$A we hed decided 
to vndertidce )ointly*^ 

At Lahore Manlaae Headodi aUo worked for ttcarlj two 
yeara ae the Dean of the FacoHy of Theology, Islamia College, 
Lahore. In 1941 he organised the Benaissanoe Horement— 
Jamaat-e-IsIami—and was elected its chief. After Partition 

he laonched the movement of Islamic Constitution and the 

/ 

lalamio way of life and was arrested on 4th October, 1948. After 

20 months of imprisonment he waa released in May, 1950. Again 

in 1963 he was senteneed to death for writing a pamphlet which 

itself was never prosoribed. This sentence was commuted to life 

imprisonment, which meant riiorons imprisonment for fourteen 

years and was released on 28th April 1955 under ^ decision of 
Supreme Court. Again on 8th January 1984, he* was arrested for 

the third time, when Jamaat-e-^Iami, Pakistan was banned 

under Ayub Regime. He was released by Punjab High Court on 

9 th October 1984. 

Fourth time, he was arrested on 29tb January 1987 for 
opposing Ayub Khan's regime for celebrating Sid*ul*Fltr one 
day before the moon sighting. In consequence of a writ petition 
the Ooremuient released Maulana Maududi after 2^ months 
detention on I6tb March 1967. 

Maulana Maududi started writing his Ta/him al^Qur^an 
(Towards Understanding the Qur'an—Translation and Com> 
mentary on the Qur'an) in February 1942. This is the most 
revolutionary and epoch-making book of our age. It has been 
completed in six volumes after 30 years 4 months on 7th Jane 
1972. 

Maududi it a prolific writer and is tbe author of nearly 
sixty works on Islam. His approach is scientific and logical. His 
vast knowledge of Islam and of modern thought has given him 
the unique quality of preaeoting Islam in the most systematic 
way having a special appeal for the educated people. He has 
given a Ivery realistic interpretation of Islam and inspired the 
Muslim y^outh to translate tbe Islamic way of life into practice. 
He is a great thinker and i^an of action. la short, he is a 
*practioal idealist'.^EpiTQ^. 



